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IN EDITORIAL 


Dilemma of Tri-Partite Arbitration 


E PREFERENCE in some quarters for the tri-partite arbitration 

board, consisting of one truly neutral, impartial arbitrator and 
two others named by the parties who really function more like advo- 

, puts the party-appointed arbitrator in an awkward position. At 

same time, it creates legal and administrative difficulties for all. 
Often required to take the arbitrator’s oath of office and observe the 
itandards of impartiality which that oath imposes, the party-appointed 
mbitrator is also expected to serve the party naming him as its rep- 
mentative on the arbitration board. If the problem were merely one 
d the party-appointed arbitrator’s equivocal role, it would not be 
paticularly serious. Arbitration is an institution designed to serve the 
weeds of the parties, not the other way around. Almost by definition, 
terefore, any ethical practice the parties prefer and which results in 
wards they can accept more comfortably, is justified and needs no 
further defense. Tri-partite arbitration creates difficulties, however, 
mt because it is a bad practice as such, but because the un-neutral 
tnduct of the party-appointed arbitrator sometimes results in awards 
tdoubtful enforceability, to say the least, and it may invite adverse 
turt decisions which, as precedents, can prove harmful to the arbi- 
ation process as a whole. 

This is the problem that has been the subject of discussion at the 
lst two annual meetings of the American Arbitration Association’s 
bitration Law Committee. Perhaps it should be made clear at the 
Mutset that the tri-partite board of arbitration is not, as is often 
bought, a chaarcteristic of labor-management arbitration alone. There 

industries and trades—textiles, for instance—where parties to 
®mmercial cases also appoint representatives on arbitration boards 
cast a predictable vote. 

The matter was first brought before the Law Committee by 
Wavid L. Cole, an AAA Director and Chairman of its Committee on 
Manels. Mr. Cole pointed out that party-appointed arbitrators in labor 
aes are often the same company and union executives who are di- 

interested in the outcome. He recalled that, although the Code 
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of Ethics and Procedural Standards for Labor-Management Arbitra. 
tion relieves partisan arbitrators of “the obligations of strict impar- 
tiality,” statutes and AAA rules still require the party-appointed arti- 
trator to take the oath of office. It will be remembered that the Code 
of Ethics was prepared by the American Arbitration Association and 
the National Academy of Arbitrators almost a decade ago. It has been 
approved for arbitrations by the Federal Mediation and Conciliation 
Service and by more than a dozen State agencies. Mr. Cole asked 
whether the apparent contradiction could be resolved, perhaps through 
a change of AAA rules or by legislative enactments which would ex- 
empt party-appointed arbitrators from the oath obligations imposed 
on the neutral arbitrator. 

A number of proposals have emerged from the discussions that 
followed among members of AAA’s Arbitration Law Committee. None 
is put forward as the sole remedy, for it is generally recognized that 
the problem must be attacked from many directions. 

(Continued on Page 198) 
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IRBITRAL FREEDOM FROM 
SUBSTANTIVE LAW 


ly Robert D. Crane 


1. The Problem 


Few fields of law have ever contained such great discrepancies 
between the existing law and the ideal law as the field of interna- 
tional commercial arbitration. And in few other fields is there more 
demand for reform. 

The root of the problem lies in an exaggerated respect in legal 
ticles for state power and state sovereignty, which has rendered ju- 
dicial decisions to a large extent unenforceable in foreign countries. 
4s our economic life increasingly operates on an international basis, 
he inflexibility of our judicial systems, which have grown up on a 
tational basis, more and more disrupts international trading and in- 
vestment. The seriousness of this disruption derives from the fact that 
mternational trading and investment play a key role in the rapid eco- 
wmic growth of the free world and from the fact that, in the face 
of Soviet competition, our rapid economic growth more than ever 
tefore determines the advancement or destruction of our Western 
wvilization. 

The businessman’s answer to the inexpediences of the domestic 
dicial system in dispute settlement has been the development of a 
yivate legal system known as institutional arbitration. This private 
tgal system is designed to give greater flexibility, speed, economy, 
upertise and privacy. 

For two generations now businessmen have dreamed of extending 
itis private judicial system into the sphere of international dispute 
tttlement, where, because of the greater problem of judgment en- 
fement, it is needed much more even than for the settlement of 
domestic disputes. In theory, at least for purposes of enforcement 
road, arbitral awards may be considered to obtain their binding 
tee from the institution of private contract, which is honored by 
il courts everywhere. This would avoid the stigma of extra-territorial 
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extension of a foreign sovereignty, which attaches to the public judi. 
cial decree. Unfortunately, however, the judicial recognition of arti. 
tration, achieved in most of the leading commercial states of the 
United States, has not been matched or even approached in the in. 
ternational field. 


The two principal methods thus far pursued to secure respect 
for foreign arbitration awards have been the bilateral and the mult. 
lateral treaty. The first simply projects the existing state of each 
country’s accommodation of arbitration into the international sphere 
and the latter thus far has resulted only in a search for a lowest com- 
mon denominator and in a series of unilateral reservations. The reason 
for this failure is due perhaps primarily to the fact that the conven. 
tion or treaty approach has been restricted almost exclusively to a 
frontal attack on the crucial problem of enforcement of awards and 
of contracts to submit to arbitration. 


Recently more attention has been given to securing a compre. 
hensive and enlightened uniform world law through the indirect 
method of establishing uniform national and state laws. It is hoped 
that these laws, by unifying the whole system of standards of law 
underlying awards, would largely eliminate hostility to their enforce- 


ment. Two approaches or stages are being pursued. 


First, existing national and international arbitration organizations 
have long been coordinating, at the private level, the establishment 
of high standards of arbitration practice in order to secure uniformity 
of the underlying standards of law. 

Second, a model uniform law of commercial arbitration, known 
as the Rome Draft, has been prepared by the International Institute 
for the Unification of Private Law. This Draft sets forth model stand- 
ards for arbitration and for its enlightened control by the state. Con- 
comitantly, by education of the legislatures and of the legal profession 
in each commercial country, an organized attempt is being made to 
encourage the process of legal imitation, somewhat like the activities 
of the Commissioners on Uniform State Laws in the United States. 

Unfortunately this indirect or “legislative” approach to the prob- 
lem of improving the efficacy of international commercial arbitration 
has foundered in dissension at its second stage and is consequently 
faring little better than the method of bilateral and multilateral con 
vention. International unification of procedural standards has encout- 
tered relatively little difficulty. The attempt to unify the substantive 
standards of arbitral awards has, however, been plagued by charges 
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and counter-charges and is primarily responsible for the failure of 
the Rome Draft. 

The key to success in strengthening the institution of interna- 
tional commercial arbitration seems therefore to lie in agreement, by 
both the lawyers and the arbitrators, on the role of substantive law 
in arbitral proceedings. 


2. The Case for Binding Substantive Law in Principle 


The disputes over the role of substantive law in commercial ar- 
bitration revolve around two questions. First, should the ordinary sub- 
santive law of the land bind in principle, i.e. in the absence of party 
tipulation to the contrary? The majority of commercial states, includ- 
ing England and France, answer “yes.” Germany is evenly divided 
on this question and the United States clearly answers “no.” 

Second, even if parties stipulate for substantive freedom, to what 
extent may they do so? Or, in jurisdictions which do not in principle 
bind the arbitrators to the substantive law, to what extent are they 
free to ignore it? 

The question whether the substantive law of the land should 
bind in principle derives its significance from a combination of two 
facts: first, in most countries neither the civil code nor the rules of 
more than an insignificant portion of the arbitration organizations con- 
ain any provision whatever in regard either to the binding force of 
ubstantive law or the freedom to decide by what might be termed 
“abitral equity”; second, businessmen rarely stipulate in their con- 
tracts anything more complicated than that disputes arising from the 
contract shall be decided according to the rules of their respective 
ade arbitration organization or of the national arbitration organi- 
ation in countries which have one. 

In addition, a substantial amount of arbitration is based on jur- 
Miction derived from arbitration contracts implied in fact or even 
n law, for it is held that businessmen intend to follow the customs 
f the trade, and if the custom of the trade is to submit disputes to 
wbitration the jurisdiction of the ordinary courts is excluded even if 
oth parties are in fact not aware of this custom. 

A leading argument in favor of binding substantive law, on which 
tlany articles and books have foundered, concerns the theoretical na- 
ure of the award, specifically, whether it is a judgment or a con- 
tact. Arbitration, the opponents argue, is a contract because its bind- 
ag nature is based on the freely arrived at agreement of the parties. 
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If the award is nothing but a contract, which the parties have signed 
through the medium of the arbitrators, then the arbitrators logically 
should be as free to ignore directory law as would the parties. 


The proponents of binding substantive law counter, however, 
that arbitration by its nature assumes the absence of agreement on 
the future or existing dispute to be arbitrated. The contract is re. 
stricted merely to the mode of final agreement, not to the final agree. 
ment itself. It is also the essence of arbitration that each party seeks 
to get his rights and not to compromise, from which it follows that 
the arbitrator has true judicial authority based on the law which 
sanctions arbitration itself. It is further argued that if the award is 
in the nature of a regular court judgment then it should have a cor- 
responding basis for decision. 


The fallacy of such a subjective approach lies in the fact that 
before one can decide whether the nature of an award is like a judg- 
ment one must first decide on policy grounds whether the award 
should be based on law as is a judgment, and whether it is in fact so 
based. The designation of an award as contractual or in the nature 
of a judgment is useful only in regard to the stigma of extratert- 
toriality and for substantive-procedural categorization for purposes of 
conflicts of law. 

Another somewhat question-begging argument employs the con- 
cept that the use of the power of the state to enforce private contracts 
is a delegation to private parties of the law-making power of the 
state. This delegation to the two parties most directly concerned, who 
have conducted an arms-length transaction, may be relatively freely 
allowed. The delegation of legislative—and judicial—power to a third 
party who does not represent the state, however, is allegedly contrary 
to public policy. 

The supporters of the binding force of substantive law emphasize 
as one of their most fundamental arguments the necessity of legal 
security and assert that to release the arbitrator in principle from 
the law would make him a legislator with retroactive power, the 
effects of which would be particularly acute in the fields of commer- 
cial and commodity paper and creditor’s rights. It has been suggested 
that if arbitrators decide by equity this penalizes the man who obeys 
the law. These supporters press the closely related argument based 
on the necessity of predictibility of result, contending that without 
binding substantive law arbitration would be nothing but a game of 
dice. The heart of this argument is based on the contention, some 
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times reduced to a matter of definition, that arbitration is exclusively 
,means of resolving legal questions by private arbitrary decision. 

Another of the more fundamental arguments is based on the 
ileged inferiority of the private law of the individual arbitrator as 
contrasted with the ordinary substantive law, for substantive law con- 
uins the legal experience of generations and represents a continual 
rfinement of the law over the course of centuries to make it an ever 
sbtler instrument increasingly adapted to the myriad situations of 
human life. In addition, legislative laws frequently foster progressive 
wlitical, social and even business purposes, which the individual arbi- 
trator in many cases would be unaware of or even oppose. 

To this postulate of the innate inferiority of arbitral law is 
added the further subjective argument that the arbitrator is by nature 
inferior to the judge. It is suggested that because of the nature of 
their training and work judges are on the whole more likely to de- 
vlop and apply principles formulated with a view toward broad 
wial values and to be aware of the cumulative impact of a series of 
decisions. Arbitrators on the other hand, like their fellow experts in 
more scientific fields on whom we increasingly rely, are untrained 
for the power we have given them over society’s vital interests. 

Furthermore, it is argued that arbitrators frequently knowingly 
oppose these interests in accordance with the wishes of big business 
monopolies and cartels, for which the arbitrators serve only as tools. 
Those who argue in this vein normally advocate in the alternative 
nt only the binding nature of substantive law but the abolition of 
the institution of arbitration altogether. 

Another fundamental argument in favor of the binding force of 
ubstantive law in arbitration proceedings has been the proposition 
that freedom from substantive law is unnecessary because of the wide 
wope of equity available for the ordinary judge. In most Western 
tountries use of such techniques as the general code provisions is in- 
teasing due to a general decline of positivism, a revival of natural 
rt and the rise of the sociological approach and Interessenjurispru- 
nz, 

Another version of this argument is to the effect that even when 
the parties have stipulated that the award should be based on equity 
te arbitrator should follow ordinary substantive law, because ordinary 
ubstantive law contains equity within itself. 

Some have advanced the logical proposition that if a man is 
timself bound by the substantive law of the land and is held respon- 
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sible for knowing this law then he should follow this same law in his 
capacity as an arbitrator dealing with others. 

A very common argument is based on the presumed will of the 
parties, it being contended that people submit to arbitration primarily 
for the determination of facts and have no intention to give up the 
protection of the law, or that the parties submit to arbitration to get 
procedural freedom but not substantive freedom. 

Many argue that in practice the arbitrator, whether with or with- 
out legal training, in fact first ascertains as best he can the applica- 
tion of the ordinary substantive law to the legal question before him. 
Therefore, to free him from the substantive law would only encourage 
the arbitrator purposely to flout common-knowledge provisions of law 
which he very well knows are precisely in point in the case before 
him. To prevent a flouting of the law by means of explicitly providing 
for its binding effect is particularly important, so it is reasoned, in 
view of the lack of judicial review of the criteria of decision, even in 
those countries which nominally provide for such review. 

Finally, we must consider two arguments in favor of binding sub- 
stantive law, which are of more tactical than substantive importance. 
First, the enforceability of an award based on substantive law will 
be greatly facilitated in those foreign countries which refuse to en- 
force even their own awards not based on substantive law. Second, 
by reason of explicit freedom from substantive law, the arbitrators 
may misconstrue their function and erroneously conclude that they 
are to decide not even by arbitral equity but by their own subjective 
notions of equity, i.e. by their own arbitrary will, or still worse to 
conclude that their function is to compromise the rights of the par- 
ties by “splitting the difference.” 

Throughout most of the dozen arguments just enumerated runs 
a subjective element. This subjectivity consists essentially in the con- 
ception of the equity which would be employed by arbitrators if they 
were not bound by substantive law. 


3. The Theory of Arbitral Equity 


In jurisdictions which do not in principle bind the arbitrator to 
the substantive law of the land and in other jurisdictions when the 
parties stipulate that the arbitrator shall not be so bound, it is gen- 
erally accepted that the arbitrator may decide on the basis of equity. 

This, however, does not solve the problem of the basis the arbi- 
trator shall use for decision, rather it only poses it. For the term 
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ARBITRAL FREEDOM FROM SUBSTANTIVE LAW 


‘quity” is as much a chameleon word as the word “arbitration” itself. 

The term “equity” is justifiably used differently in different con- 
texts. The carefully defined system of equity developed by the special 
ystem of English equity courts over a period of centuries is certainly 
different from the concept of equity used by the man on the street 
in his dealings with his fellows. And elimination of the discrepancy 
is neither desirable nor possible. 

Unfortunately equally wide divergencies in the use of the word 
equity occur within the same context, i.e. within the field of institu- 
tional arbitration. The difference is that in this field the discrepancy 
isneither desirable nor necessary. Literature and cases on the subject 
are often unduly pessimistic in defining the concept of arbitral equity 
and sometimes seem to use the term, not objectively to describe the 
standards of decision employed by the arbitral tribunals, but to sup- 
port their own author’s “visceral” attitude toward arbitration. 


The frequent contention that arbitral equity is pure arbitrariness 
is based on the common misconception that arbitrators above all 
should be fair, which requires a sense of compromise and leniency. 
Fairmess would have a different meaning for each of the contending 
parties and it is generally thought that the application of this stand- 
ard, which is really a lack of a standard, would necessarily cause the 
arbitrator to decide not as an impartial judge but as an agent of one 
of the parties, which is the greatest fear of those who have no con- 
fidence in the institution of arbitration. Although this fear may have 
been justified in the Nineteenth century it is entirely out of place in 
institutional commercial arbitration of the latter half of the Twentieth. 

Other writers assert that arbitral equity is in no way different 
from the equity applied by the ordinary courts. Proper analysis of 
this postulate would require a lengthy evaluation of the practice 
of “judicial legislation” and the extent to which judges increasingly 
depart from the formal law and apply the equity which to some ex- 
tent is present in every viable judicial system. A purely theoretical 
analysis of this general equity, however, independent of the extent to 
which it is applied, may be simply presented and is applicable to the 
equity applied both by the regular courts and by arbitral tribunals. 

This general equity can be distinguished from formal law, in the 
sense of general norms of human behavior established compulsorily 
by legislative enactments, judicial decisions and treatise writers, and 
from philosophy of law, in the sense of the legal conscience of society, 
its concept of right and wrong based on the common experience of 
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society and its conscious or unconscious moral mandates. 

Formal law is necessary in every society to give men easily ascer. 
tainable norms applicable to type situations on which they can rely 
in their dealings with their fellows. This formal law, however, cannot 
fully correspond to the philosophy of law, because every individual 
transaction or dealing with one’s fellow man contains some factual 
elements not common to others within the given type, so that to fully 
embody society’s philosophy of law one would have to create a separ- 
ate formal law for an almost infinite variety of situations. The law 
which is applied in the individual case to bring the formal law into 
harmony with the philosophy of law is termed equity. Equity bridges 
the contradiction in the specific case between the formal law and the 
philosophy of law of society and bridges the contradiction of diverse 
formal laws on the basis of a unified philosophy of law. 

The great dispute concerns the extent to which arbitral equity 
exceeds the equity of the courts in bridging this gap. The vast ma- 
jority holds that arbitral equity goes further than general judicial 
equity. The greater extent of arbitral equity is indicated by the fact 
that arbitrators may be empowered to give a special equity award 
in the countries which otherwise bind them to the ordinary substantive 
law as applied by the courts. If there were no difference in arbitral 
and judicial equity, then the permission to give an award based on 
equity would be meaningless. 

An original and beneficial theoretical treatment of the meaning 
of arbitral equity was developed by the Germans Bangert and Kohler 
between 1919 and 1932. Subjective equity, which would correspond 
to the arbitrator’s subjective feeling of fairness to the parties con- 
cerned, was distinguished from objective equity, in the sense of a 
higher substantive law (hoeheres Kulturrecht) which is distinct from 
the ordinary substantive law and is binding on the arbitrator just as 
the ordinary substantive law is binding on the judge. This higher law 
was regarded as a special commercial equity law and the implemen- 
tation of this law was held to be the greatest task of the institution 
of arbitration. Modern writers have expanded this theory and a few 
now advocate not only a world commercial law to be brought into 
operation by means of the institution of arbitration, but eventually 
the creation of a regular world commercial court with power of re 
view over the commercial courts or over commercial judgments of 
the regular courts of individual countries. 
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4. The Practice of Arbitral Equity 


The question might well be asked, What is this commercial equity 
law? The ordinary judge skilled in commercial matters intuitively 
knows what this law is and applies it to some extent implicitly in 
every decision. The equity law of commercial arbitration is the ex- 
plicit application either of the principles which underlie the provi- 
sons of the commercial codes or of the principles with which the 
killed judge flavors his application of these codes. 

The parties and particularly the brokers who represent them are 
frequently as familiar with the provisions of the commercial code as 
the most seasoned lawyer. The difference is that they argue these 
formal rules not as controlling factors but as an expression of the 
inherent soundness which underlies them. 

The ordinary substantive law is disregarded only to the extent 
that the arbitrators give weight to non-legal factors like business ethics. 
The ordinary judge likewise gives weight to such factors, but in a 
more circumscribed manner. Whereas the arbitrator may apply a 
flexible law adapted to fit the case, the judge may astutely manipulate 
or classify certain elements of the case to make the case fit the law. 

In the United States, for example, arbitrators, unlike the courts 
in states which have not adopted the Uniform Commercial Code, are 
free to and do pay little attention to the technical question of pas- 
sage of title in determining the liability of the buyer. As a further 
example the arbitrators may give the buyer the option either to ac- 
cept and pay the price or to reject and pay the damages. The arbi- 
trator may effectuate expectations, for example, by giving specific 
performance of a service contract to construct a building. The arbi- 
trators are free to give full weight to reliance interests in determining 
damages. Admitted defects in the seller’s performance may be ignored 
if it is clear that the real reason for the buyer’s rejection is a drop in 
the market price. It might be stated as a universal rule that arbitra- 
tors are not as interested in the formal rules of law, which rapidly 
become obsolete in our changing economic life, as in the factors which 
make the particular case materially different from the normal. 

It is important to recognize that this standard of “normality” is 
just as binding on the arbitrators as is the perhaps “abnormal” formal 
law on the judge. It is incorrect to say that there is no substantive 
law in an arbitral court, even though the case results may often 
radically differ from those of the ordinary courts. And this applies 
not only to substantive law but to procedural law as well. Arbitral 
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tribunals are no more free of rules of evidence than are the courts; 
the rules are merely better geared to the trial before an expert judge 
without a jury. The exclusionary rules of evidence may be urged just 
as in any court, but they must make their way as a matter of logic. 

Many argue that it is impossible to apply such an amorphous sub- 
stantive law as this commercial equity law. An answer to this argu- 
ment is graphically given by the country Greece, which not only 
recognizes the validity of this business law for arbitration tribunals 
but requires the law of business custom to be applied in the ordinary 
courts of the land. 


5. The Implications of Arbitral Equity 


The existence and consistent application of this commercial equity 
law, even regardless of any judgment as to its desirability, in large 
measure refutes the principal arguments of those who advocate that 
the ordinary substantive law bind the arbitrators. 

As pointed out above, perhaps the two most fundamental argu- 
ments against arbitral freedom are based on the supposed lack of 
legal security and lack of predictability of result which would follow. 

The interrelation of trade rules or practices and awards more 
closely approximates the ideal interrelation of the legislature and ju- 
diciary than has ever been the case in our formal machinery of gov- 
ernment and judiciary. Arbitrators, particularly those of tightly knit 
private trade organizations, feel themselves more bound by precedent 
than do many European judges, in fact, even more so than is desir- 
able in an arbitral tribunal. The instinctive reaction of the arbitrator 
is to seek the opinion of his colleagues and in practice this gives rise 
to a kind of informal stare decisis. The need of predictability of re- 
sult in commercial transactions is met in arbitration as well as in the 
regular courts, the difference being only that planners of contracts 
must consider business criteria in addition to formal legal criteria. 

The binding nature of this business equity law is also relevant 
in answer to the argument, often advanced against the very existence 
of arbitration, that the arbitrators are not conscious of the effect of 
the cumulative impact of decisions or of their duty to society. On 
the contrary, the arbitrators, and more recently the jurists as well, 
are more and more conscious of a mission to develop commercial law, 
whether it be the hoeheres Kulturrecht of an individual country or 
the world commercial law which has been the dream of so many for 
more than two generations. In the words of Ernst J. Cohn, “the com- 
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nercial community is in dire need of legal certainty. International 
mmercial arbitration will have to find ways and means of con- 
tibuting by its own efforts to the unified development of the fields 
of law of interest to the trading community.” Upon the success of 
is efforts rests to no small degree the economic well-being and the 
gcurity of the West. 


In regard to the arbitrator’s supposed narrow-mindedness and 
insensitivity to the needs of society, one might point out the suscepti- 
bility of many judges to the powerful influence of analytical juris- 
pudence and the narrowing effect of their life-long engrossment in 
the litigible problems of life. Even more significantly one should note 
that the foremost mark of the good lawyer and judge, particularly in 
common law jurisdictions, is his basic orientation toward and reliance 
o the past, whereas it is axiomatic that the businessman thinks pri- 
marily of the future. And in a civilization which for more than a 
entury has been in a constant state of revolution, the attitudes of 
the legally trained man may serve only as a clog, not as a lubricant 
for the smooth functioning of society. This may in fact be the prime 
factor behind the upsurge of the institution of arbitration. 

In answer to the argument that institutionalized arbitration is an 
instrument whereby big business exploits the little man, it becomes 
earer that the place where protection is needed for the parties is not 
in the law to be applied but in the freedom from forced use of arbi- 
tration. The protection should be sought in improving the quality of 
the arbitrators and in propagating and enforcing rules which prevent 
werreaching and assure absolute fairness of procedure. 


In fact, it is precisely the growth of institutionalized arbitration 
which has enabled self-correction of any abuses by “big business mo- 
nopolies.” For, in the historical development of institutional arbitra- 
tion, one step beyond the tribunals set up by individual trade organi- 
ations are the national arbitration tribunals which operate independ- 
ently of any specialized interest group in order to further the general 
interests of arbitration as a socially useful institution. Even the wider 
yecial interest groupings based on nationalism are being eliminated 
through the rapid growth of arbitration by regional international arbi- 
tration bodies, such as the cooperative tribunals set up by the Dutch 
aid German chambers of commerce, the London Court of Arbitra- 
tion for the Commonwealth countries, and the Inter-American and 
Canadian-American tribunals of the American Arbitration Associa- 
tion, as well as through the growth of the world arbitration tribunal, 
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sponsored by the International Chamber of Commerce. 

The argument of the presumed intent of the parties is likewise 
weakened when one appreciates the true content of arbitral freedom 
from substantive law. If the law applied in arbitration is at least equal 
to that of the ordinary courts there is no need to assume that parties 
submit to arbitration purely for the superior determination of factual 
disputes or in order to get procedural freedom. It is probable that 
the ordinary businessman resorts to arbitration because of its superior 
substantive law as much as for any other reason. 


The argument that ordinary substantive law should bind the ar- 
bitrator because of the great extent of equity available in this law 
may be countered by pointing out the great extent of ordinary sub- 
stantive law contained in arbitral equity. The argument that the sub- 
stantial identity of judicial and arbitral equity removes all reason 
for allowing arbitral freedom can equally well cut the other way by 
removing any public policy grounds for prohibiting arbitral freedom. 


The very existence of these arguments, particularly as between 
the traditional common law jurists and their continental colleagues, 
is due in large part to a basic difference in the framework of approach. 
The common law jurists conceive of the judicial system administered 
by the regular courts as coextensive with the overall judicial system 
of society and conclude quite logically that the policy question is the 
extent to which the arbitration tribunals may oust the courts of their 
jurisdiction. The continental jurists regard arbitration as an inde- 
pendent system of adjudication alongside but not within the ordinary 
judicial system, so that the policy question might equally well be 
phrased in terms of the extent to which the regular courts may invade 
the province of arbitration. Scholars seem to agree that such was the 
original relation of arbitration and the court system before the narrow 
class of special cases peculiarly important to the king came to displace 
the arbitral portion of the overall judicial system of society. 


It is difficult in practice as well as in theory to regard commer- 
cial arbitration as antagonistic to the ordinary courts. For to be an- 
tagonistic there must be rivalry between the two, and for rivalry there 
must be an alternative for the parties between court adjudication and 
arbitration. In practice the alternative is frequently either resort to 
arbitration or no remedy at all. Businessmen would frequently prefer 
to forego their rights rather than submit to the expense, delay, pub- 
licity, animosity and lack of expertise attendant upon a court trial 
and in international trade these drawbacks are augmented by the 
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great uncertainty whether or not a judgment once obtained will be 
worth anything abroad. Indeed, in the international sphere, the ques- 
tion is often not one of foregoing existing rights but of foregoing 
trade and investment altogether. 


6. The Case Against Amiable Composition 


There remains the argument that if the arbitrators are not bound 
in principle by the ordinary substantive law they will be encouraged 
to flout recklessly the law and even worse that they may get the im- 
pression that their function is not only to ignore the law but to ignore 
even business equity and give an award based on their own subjective 
and arbitrary feelings of justice. Although this freedom does not seem 
to have much effect on the arbitrators themselves it does have sig- 
nificant effect on many legal scholars, particularly in England, who 
take this freedom of the arbitrators literally. 


This problem is most acute in reference to the institution of ami- 
able composition, which originated in France and spread from there 
to Spain and thence to almost all of Latin America. Provision for the 
institution of amiable composition, even though only by party stipu- 
lation, was the principal reason for the failure of the Rome Draft 
and of the twenty years work spent on its preparation. 

Scholarly opponents of the institution of amiable composition 
have emphasized that its very origin and existence are based on error. 
The present dual system in France of free and unfree arbitration 
(also known as de facto arbitration and de jure or legal arbitration) 
was originally copied centuries ago after a dual system, which sup- 
posedly existed in ancient Rome, of official arbitration tribunals, in 
which both substantive and procedural law were binding, and private 
tribunals, which were entirely independent of law. In fact, this dual 
system was merely a figment of the imagination of a 13th century 
writer named Durantis. The free arbitration, dubbed amiable compo- 
sition by Durantis, was further confused with the Roman system of 
appraisal which was not bound by any law and was simply a matter 
of discretion. The result was the theory of amiable composition, in 
which free arbitral discretion was a leading element, and in some 
legal systems the separation of appraisal proceedings from the legal 
structure of arbitration. 

Even if this concept of amiable composition as rooted in free dis- 
cretion was at one time valid, actual arbitration practice during the 
past few decades has become unified throughout the world, including 
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those parts of the world with the institution of amiable composition, 
and has rejected subjective standards. The composers of the Rome 
Draft were perfectly aware of this. They write that the clause provid- 
ing for amiable composition “does not express what the parties mean 
when they provide for it. By providing for such a clause the parties 
do not desire that their dispute should be settled according to natural 
equity which may be a vague and fleeting notion; they desire, on the 
one hand, to exclude the possibility of an appeal and, on the other 
hand, that the arbitrators shall be able to settle their differences 
rapidly and without publicity.” 

And yet the explanatory report to the draft states that when the 
parties stipulate for amiable composition the “arbitrators will then 
decide according to the principles of natural equity. They will settle 
the dispute according to their own ideas . . .; the party against whom 
the decision goes, cannot raise the point that the arbitrators have not 
applied the law, nor can he say that they have decided against na- 
tural equity, equity being in this connection, especially a matter of 
individual appreciation.” Again it is provided that “the arbitrators 
have the power of settling the disputes by merely referring to the prin- 
ciples of natural equity.” [Emphasis supplied.] 

Such a standard for decision is exactly what Bangert was de- 
scribing in his concept of subjective equity, which is anathema not 
only to the opponents of arbitration but to almost all of its supporters 
as well. The esteemed René David writes that such a standard is 
strongly opposed even by nine-tenths of those in France who submit 
to this type of arbitration. By providing for a system of arbitration 
which in theory and in the minds of many is devoid of standards, the 
drafters were merely attempting to adapt their draft to the existing 
laws in France and countries with similar legal systems. But the re- 
sult was the English assertion that the mere thought of enforcing 
in England an award rendered in such a system made the draft com- 
pletely unworkable. The arguments that in reality amiable composi- 
tion is not what it seems to be were met by the argument that the 
drafters would have to prove it first. 

In 1949 the International Chamber of Commerce at its Quebec 
Congress resolved to concentrate its efforts not only on a comparative 
study of arbitration laws but on a comparative study of arbitration 
practice “which has left the law behind.” Ten years later there has 
been little progress in overcoming the English hostility. 

It seems clear that, while at one time amiable composition was 
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valuable to avoid judicial review, it now has outlived all usefulness, 
for judicial review may in practice be avoided in all countries re- 
gardless of whether or not they have the institution of amiable com- 
position. There is a rising tide of opinion that the dual system of ar- 
bitration is in practice now, harmful to arbitration and productive 
only of serious misunderstandings. Accordingly it would seem benefi- 
cial, or even necessary, to scrap the entire institution of amiable 
composition. 


7. Conclusion 


The question of what standards should govern the arbitrator, 
however, is not answered merely by eliminating amiable composition. 
The compilers of the Rome Draft provided that arbitrators shall in 
principle be bound by substantive law and hoped by this provision 
to answer the tactical argument that foreign awards not based on 
substantive law would be at a great disadvantage in countries which 
refuse to enforce even their own awards not so based. By this pro- 
vision, however, the model arbitration law offends equally against 
the standards of a growing, and probably now dominant, school of 
German arbitration and against the nearly unanimous position of 
students and practitioners of arbitration in the United States. It 
would seem best to provide in principle for a compromise standard, 
neither strict law nor strict equity, but law and equity. 


In practice, the arbitrator following this standard would always 
follow the law and may depart from it only when he cannot by his 
best efforts provide a decision for the case consonant with business 
equity. This would differ from the actual practice described in sec- 
tion four supra only in that the arbitrators would always first try 
to ascertain the applicable law of the land and only then and for 
good and explicit reasons depart therefrom. This would differ from 
the standards of the regular courts in that the extent of allowable 
departure would frequently be much greater. This middle position 
strikes a balance between the reasons developed earlier in this article 
both for and against the binding force of ordinary substantive law 
and most nearly corresponds to the actual practice of arbitration in 
most countries of the world. 


The provision that awards be based on ordinary substantive law 
unless good reasons are explicitly given for not applying this law 
would seem to render more difficult a solution to the conflict be- 
tween the desirability of giving reasons for awards in order to better 
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develop commercial equity law and the English and American posi- 
tion that error of law on the face of the award is reviewable. How- 
ever, it should not be impossible in common-law countries to find a 
device that would enable arbitrators to state the grounds for their 
decisions without incorporating such statements in the award itself. 

The specialized problem in England of judicial control by means 
of the stated case, and more particularly by “stating the question,” 
might be met by two methods. 


First, the parties should indeed be allowed to submit a legal ques- 
tion to the ordinary courts for binding determination, but only jointly 
rather than individually as in England (and Illinois and Massachu- 
setts). This is superior to the English method whereby one party can 
defeat the advantage of resort to arbitration and is superior to the 
German method, whereby the parties in order to get a legal determina- 
tion must submit the entire case to the ordinary courts. 

Second, intra-arbitral review might in large part replace the need 
for resort to the ordinary courts. The national arbitration organiza- 
tions could easily provide for one or two levels of review by arbitral 
courts of appeal as is the case in eleven of the twenty-three arbitra- 
tion organizations in Bremen and Hamburg and in the London Corn 
Trade Association. And as in the Bremen Cotton Exchange, it might 
be provided also that the ordinary court system cooperate by supply- 
ing a judge as chief justice of a third instance arbitral tribunal of 
final appeal. 

Stipulation by the parties for freedom from substantive law should 
be limited to a minimum standard of business equity and the manda- 
tory laws of society. The minimum limitation of business equity would 
overcome the danger of misunderstanding encountered by the system 
of amiable composition. The limitation of mandatory laws may seem 
less appropriate than the less strict public policy minimum, particu- 
larly in countries where the government is encroaching on private 
business by a rapidly expanding network of mandatory regulatory 
laws. The argument is not without merit that the institution of arbi- 
tration is needed if for no other reason than to maintain free enter- 
prise and democracy and to counteract those who assert that in mod- 
ern society the activity of the individual must be sacrificed to the 
good of the whole. However, in the long run, cooperation between 
government and business will promote the interests of arbitration 
more surely than insisting on the greatest possible freedom. 

Reform of international commercial arbitration depends prin- 
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cipally on allowing parties freedom from unnecessarily inhibiting local 
statutory and judicial control. We have seen that free enforcement of 
awards cannot be divorced from considerations of their underlying 
legal standards. 

Past experience has also indicated that one cannot divorce arbi- 
tration involving a foreign party from the ordinary domestic system 
of arbitration, as has been done heretofore in all attempts at reform 
by multilateral treaties, including the long-awaited June 1958 United 
Nations Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards. One cannot expect states hostile to the institution 
of arbitration to exercise their power to execute an award merely be- 
cause a foreigner is involved. Despite the so-called principle of the 
reduced effect of public policy with regard to rights acquired by a 
plaintiff abroad, internal public policy usually requires any preferen- 
tial treatment to be given not to foreigners but to nationals, especially 
defendant nationals. This is particularly so in an area which reaches 
to the basic principles of the national legal system. 

Federal governments, including the United States, are particu- 
larly unreceptive to the traditional treaty approach, because of hesi- 
tance to use the treaty power to force or even seem to force ultra- 
conservative constituent states to accommodate the institution of pri- 
vate arbitration. Arguably, in the absence of an overriding interest 
of the national government, even this partial accommodation of arbi- 
tration must be avoided as a matter of constitutional practice. 

Reform of domestic arbitration law and reform of international 
arbitration law are really one and the same. To make international 
arbitration more effective, an integral solution must be pursued. This 
would involve not only the explanation of a comprehensive uniform 
law, covering the underlying standards of decision, to ultra-conserva- 
tive legislatures and the promotion of a public policy in accordance 
therewith, but also the formulation and advocacy of a draft treaty 
incorporating this uniform law. The advisers of those with responsi- 
bility over the freedom or lack of freedom to be accorded commercial 
arbitration must, however, first agree on a uniform law. 









ARBITRATION OF UNFAIR 
LABOR PRACTICE DISPUTES 


by Marion Beatty 


Collective bargaining contracts today often contain provisions 
such as, “The Company will not discipline or discharge except for 
just cause,” or “Management will not discriminate against any em- 
ployee because of union activities or membership in the union.” The 
union sometimes grieves because management initiates some change 
in the terms or conditions of employment by unilateral action. Where 
the union bases a grievance upon any of these, charging a contract 
violation and alleging conduct that amounts to an unfair labor prac- 
tice, we have a situation in which a question of jurisdiction can arise 
—jurisdiction of the arbitrator as opposed to that of the National 
Labor Relations Board. 

In addition to filing a grievance claiming violation of the work- 
ing agreement the union may file a charge with the NLRB charging 
an unfair labor practice arising out of the same or related facts. Even 
without filing an unfair labor practice charge the wording of the 
grievance or the evidence offered in support of it, when it gets to 
arbitration, may amount to an allegation of an unfair labor practice. 
One of these situations occurs in a considerable number of labor arbi- 
tration cases, but only in a small number does the question of arbi- 
trability become contentious. One party contends occasionally that 
in view of the fact that the NLRB is the exclusive forum for reme- 
dying unfair labor practices the grievance is not an arbitrable one. 

The question discussed in this article is whether controversies 
concerning unfair labor practices are within the exclusive jurisdic- 
tion of the National Labor Relations Board and whether arbitrators 
are pre-empted from acquiring jurisdiction over a contract violation 
which embraces conduct amounting to an unfair labor practice, 
should the issue arise. 

In other words does an otherwise arbitrable grievance lose the 
quality of arbitrability when it deals with a matter which could be- 
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ome the subject of an unfair labor practice charge under the Taft- 
Hartley Act? 

Will the answer be affected if a charge is filed with the NLRB 
nd (a) the NLRB refuses to issue a complaint; (b) the NLRB acts 
wt dismisses the matter on the merits; (c) the NLRB issues an order 
m the merits of the case? 


Unlike the suspense thrillers where the outcome is not unfolded 
til near the end, the conclusion reached herein will be indicated 
tere and now so that the cases discussed and the rationale can be 
nore easily followed. The conclusion is that, although the courts are 
st in agreement, there is a tendency to recognize the concurrent 
urisdiction of the arbitrator so long as it does not interfere with the 
\LRB in carrying out its duties and its efforts to effectuate the 
wlicies of the Labor Management Relations Act. 


Jurisdiction of the NLRB 


Those who have contended for nonarbitrability of contract vio- 
ations which also involve possible unfair labor practices base their 
ontentions on the doctrine of federal pre-emption and more speci- 
ically on Section 10 (a) of the LMRA. That section provides: 

“The Board is empowered, as hereinafter provided, to prevent 
any person from engaging in any unfair labor practice (listed 
in section 8) affecting commerce. This power shall not be af- 
fected by any other means of adjustment or prevention that has 


been or may be established by agreements, law or otherwise: 
*## #1 


In the predecessor Wagner Act this section provided that, “This 
wer shall be exclusive and shall not be affected by * * *.” The 
words “be exclusive” were amended out in 1947. A history of and 
he reasons therefor given by the conference committee of the Senate 
nd House includes the following: 


“... By retaining the language which provides the Board’s pow- 
ers under Section 10 shall not be affected by other means of 
adjustment, the conference agreement makes clear that, when 
two remedies exist, one before the Board and one before courts, 
the remedy before the Board shall be in addition to, and not in 
lieu of, other remedies.””? 


|. 29 ULCA Sec. 160 (a). 


a Code Congressional Service,” 80th Congress, First Session 1947, 
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It appears that the purpose of this amendment was to make it 
clear that an option exists where a remedy in the courts was given 
by the Act, or existed otherwise.* 


Arbitrators’ Limited Jurisdiction 


Arbitrators have no inherent general jurisdiction as do judges 
of courts of general jurisdiction. They have only such authority or 
jurisdiction as is conferred upon them by mutual consent of the par- 
ties. They cannot lift themselves to jurisdiction by their own boot- 
straps or by their own pronouncements. If jurisdiction in this kind 
of case is reserved exclusively by federal law to the NLRB then re- 
gardless of the agreement of the parties, the arbitrator has no juris- 
diction such as would be necessary for rendering an enforceable 
award. Of course the parties could voluntarily comply with it. 

Arbitrators must, of course, consider the extent of their authority 
or jurisdiction in every case, but they do not have the final say in 
regard thereto. Courts must determine this and if a dissatisfied party 
claims that the arbitrator has exceeded his authority only the courts 
can determine this and checkrein the arbitrator if he has in fact ex. 
ceeded his authority. It is the federal courts which finally determine 
the jurisdiction of the NLRB in such matters and whether NLRB 
jurisdiction is exclusive. 

Nothing can be found in the legislative history of the amend- 
ment to Section 10 (a) of the Act on jurisdiction of arbitrators a 
opposed to that of the NLRB; however courts and arbitrators may 
be in the same boat in regard to the problem under discussion for the 
reason that it is a question of whether arbitrators may exercise the 
jurisdiction or authority conferred upon them by the collective bar- 
gaining contract and whether the courts may exercise their historical 
jurisdiction to enforce contracts or whether they are both pre-empted 
by the LMRA and the NLRB. 


Three Principal Views 


The U.S. Supreme Court, as of this writing, has not passed upot 
this matter under discussion herein. A number of other courts have, 
both federal and state, and the positions being taken by them ar 
grouped herein into three classes for convenience in studying them. 

1. One group puts the issue to rest with the broad assertion that 


3. Amazon Cotton Mills Co. v. Textile Workers Union, 167 F 2d 183, 18 
(CA4, 1948). 
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the NLRB has exclusive jurisdiction to remedy situations involving 
unfair labor practices. There are decisions which adhere to this thesis 
whether the alleged unfair labor practice is formally charged as such 
or advanced in the grievance procedure or arbitration hearing to 
prove a violation of the working agreement or advanced in a suit in 
which one of the parties is asking for specific performance of an 
agreement to arbitrate or for enforcement of the arbitration award.‘ 

A few state courts are now so “gun shy” of the term “federal pre- 
emption” that they are inclined to abdicate their historical jurisdic- 
tion over contracts when the term is mentioned. All of this is not 
without some justification since the Garner case. 

The enforcement of collective bargaining contracts, as such, 
however, was not reserved to the NLRB. A few authorities speculate 
that perhaps a violation of a collective bargaining agreement should 
have been made an unfair labor practice and the remedy therefor 
lodged with the NLRB, but Congress saw fit to leave enforcement 
with the courts or the parties, the result being that courts, state or 
federal, are not completely excluded from the federal picture of 
labor-management relations. 

By a series of decisions, the U.S. Supreme Court from 1953 to 
1959 (Garner, Weber, Guss, Fairlawn, and Garmon, Laburnum not- 
withstanding) * stamped the doctrine of federal pre-emption on con- 





4, Daco Machine & Tool Co. v. Redis, 133 NYS 2d 759 (S Ct. NY Co., 
1954). The court refused to decree specific performance of an arbitra- 
tion clause where the alleged conduct amounted to an unfair labor 
practice. 

United Steel Workers Union v. Lennox Furnace Co., 134 NYS 2d 634 
(N.Y. S Ct., Onondaga Co., 1954). The NLRB having assumed jurisdic- 
tion precludes any proceeding for enforcement of arbitration in state 
courts. 

A.E. Nettleton Co. v. United Shoe Workers of Am., 138 NYS 2d 256 
(N.Y. S Ct., 1955) held that the court does not have jurisdiction to stay 
or compel arbitration when controversy involves unfair labor practice. 
Stowe v. Aircooled Motors, Inc., 126 NYS 2d 42 (N.Y. S Ct., 1953). 
Machinists v. Cessna, 185 Kansas 183 (Kans. S Ct. 1959) refused to 
enforce the grievance procedure of a collective bargaining agreement in 
a discharge case involving an alleged unfair labor practice on the broad 
basis of federal preemption; two justices dissented. 

UE Local 506 v. General Electric Co., 231 F 2d 259 (DCCA 1956) 
(certiorari denied 352 US 872). Suit for declaratory judgment to annul 
a company policy statement unilaterally issued. Held where a union 
sues an employer for breach of contract if the gravamen of the suit is 
unfair labor practice the court will recognize the exclusive jurisdiction 
of the NLRB in this field and refuse to act. 

Western Express Co. v. IBT, 277 App. Div. 928, 98 NYS 2d 440 (1950). 
Filing of an unfair labor practice complaint by the company was an 
abandonment of the right to arbitrate the same issue and the company 
could not thereafter enforce arbitration. 

5. Garner v. Teamsters Union, 346 US 485, 74 S Ct. 161, 98 L Ed 228 
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duct defined as unfair labor practices, and foreclosed the state courts 
from issuing injunctions therein, and for the most part, awarding 
damages therefor, even in cases in which the NLRB refrained from 
acting. Where the conduct complained of constituted protected activity 
under the LMRA or prohibited activity such as an unfair labor prac- 
tice, they pronounce that the matter is within the exclusive jurisdic- 
tion of the NLRB. 

The question before us now, not dealt with therein, is whether 
state and federal district courts may enforce arbitration provisions in 
collective bargaining agreements under Section 301 (a)® of the Act 
or otherwise, where unfair labor practice conduct is involved or al- 
leged, and whether the arbitrator has any authority in grievances in- 
volving the same. 

The argument continues that it is not logical that the state courts, 
statutes and even state constitutions should be pre-empted and not 
arbitrators under a labor contract, where the subject matter is argu- 
ably an unfair labor practice. In the second Garmon case, supra, the 
U.S. Supreme Court said: 

“Since the National Labor Relations Board has not adjudi- 
cated the status of the conduct for which the State of California 
seeks to give a remedy in damages, and since such activity is 
arguably within the compass of Section 7 or Section 8 of the 
Act, the States’ jurisdiction is displaced.” 

Divisibility View 

2. The second group of cases holds that arbitration is proper to 
decide all matters not included in the pre-emptive area, that where 
the acts complained of constitute both a contract violation and an 
unfair labor practice, even though the matters may overlap, if they 
are divisible, then those matters comprising the unfair labor practice 
must be dealt with by the NLRB and the matters comprising the 
breach of contract may be treated by courts and arbitrators.” 


(1953). Weber v. Anheuser Busch, Inc., 348 US 468, 75 S Ct. 480, 99 L 
Ed 546 (1955). Guss v. Utah Labor Rel. Board, 353 US 1, 77 S Ct. 598, 
1 L Ed 601 (1956). Amalgamated Meat Cutters v. Fairlawn Meats, 353 
US 20, 1 L Ed 2d 613, 77 S Ct. 604 (1957). San Diego Building Trades 
Council v. J. S. Garmon first case 353 US 26, 77 S Ct. 607, 1 L Ed 2d 618 
(1958) second case 359 US 236, 79 S Ct. 773, 3 L Ed 2d 775 (1959). 
United Construction Workers, etc., v. Laburnum Construction Corp., 347 
US 656, 74 S Ct. 833, 98 L Ed 1025 (1954). For discussion of these and 
related cases dealing with pre-emption, see articles by Stephen W. Rey- 
nolds, formerly Assistant General Counsel, NLRB, 27 Kansas Bar Journal, 
157-168 and 353-366. 

6. 29 USCA Sec. 185 (a). 

7. UE Local 259 v. Worthington Corp., 236 F 2d 364 (CA 1, 1956). There 
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L 
In the Worthington case* the U.S. District Court held that “en- 
$ : 
forcement of the duty to bargain cannot be removed from the ex- 
cusive jurisdiction of the NLRB by writing into the agreement a 


contractual obligation to bargain.” 

The U.S. Court of Appeals for the First Circuit reversed, holding 
that where two such grounds exist and the two are separable, pre- 
emption by the NLRB of one does not oust the arbitrator of juris- 
diction of the other. The McAmis case,® decided by a Missouri court, 
took the same line as early as 1954. The grievance was unjust dis- 
charge because of union activity. 


was no record of any unfair labor practice charge having been filed in 
this case. The court pointed out that the basis of the pre-emption doc- 
trine is the actual or potential conflict with NLRB adjudication that 
would arise were the tribunals permitted concurrent jurisdiction with 
duplicate remedies, and added that where the Board declines to exercise 
jurisdiction the basis of the preemption doctrine largely disappears. 
McAmis v. Panhandle Pipe Line (K. C. Ct. of Ap., 1954) 273 SW 2d 
789. The court leaned to the view that had the “discharge for union 
activities” been the sole basis of the grievance exclusive jurisdiction would 
have rested with NLRB. There were other charges involved and the 
court found them separable, perhaps overlapping, but arbitrable. 
Textile Workers v. Arista Mills, 193 F 2d 529 (CA 4, 1951). The court 
proceeded to exercise its jurisdiction under 301 (a) of Taft-Hartley in 
regard to the breach of contract matter even though an unfair labor 
practice was filed with NLRB covering substantially the same ground. 
Grunwald-Marx, Inc., v. Joint Board, 343 P. 2d 23 (Cal. S Ct., 1959). 
The California Supreme Court, bloody but unbowed after two reversals 
in the Garmon case, in enforcing arbitration award held that the presence 
of an unfair labor practice does not necessarily pre-empt the state court’s 
jurisdiction even though the NLRB was exercising jurisdiction at the 
same time. 
Independent Petroleum Workers v. Esso, 235 F 2d 401 (CA 3, 1956) 
which holds that the federal courts have jurisdiction to decree specific 
performance of a collective bargaining agreement between union and 
employers requiring them, when a new job classification is established, to 
negotiate on a salary rate for such classification, and such jurisdiction 
was not lost even though a breach of such a provision might also have 
been an unfair labor practice. Held that Section 301 (a) of Taft-Hartley 
authorized injunctive process for full enforcement of substantive rights. 
Post Publishing Co. v. Cort, 134 NE 2d 431, 334 Mass. 190 (1956) 
“We cannot believe that the Congress intended to create a no man’s 
land where voluntary arbitration is barred and the NLRB may be too 
overburdened to enter.” 
Matter of Allen B. Dumont Laboratories, Inc., 154 NYS 2d 394 (S Ct. 
N.Y. Co., 1951). Union demanded arbitration and simultaneously filed 
a complaint with the Board. Court refused to stay arbitration since it 
involved the question of competency of the discharged employee. 
Reed v. Farwick Airflex Co., 86 F Supp. 822, 823 and 824 (DC Ohio, 
1949). Did not involve arbitration but was a breach of contract suit 
under Sec. 301 (a) of Taft-Hartley. Held that court could not be ousted 
of its jurisdiction because conduct also amounted to an unfair labor 
practice. Court permitted complainant to strike all reference to unfair 
labor practices and then proceeded to exercise its jurisdiction. 

8. See Note 7 above. 

9. See Note 7 above. 
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A recent well documented state court case followed this line js 
Grunwald-Marx, Inc., v. Joint Board.’° Here the court enforced an 
arbitration award notwithstanding the fact that an unfair labor prac- 
tice complaint over much of the same ground was at the time being 
processed by the NLRB. It concluded that the real question was 
whether there was a conflict and not whether two tribunals were 
exercising jurisdiction. 


Cameron Case 


3. The third view holds broadly for arbitrability. It is repre- 
sented by the views expressed in IAM v. Cameron Iron Works de- 
cided in 1958 by the U.S. Court of Appeals for the Fifth Circuit.” 
The issue was arbitrability of a dispute concerning reinstatement of 
strikers, the union bringing the action to compel arbitration under 
the working agreement and the company arguing that the rightful- 
ness or wrongfulness of discharging strikers was a matter within the 
exclusive jurisdiction of the NLRB. 

It is a well-reasoned opinion citing and reviewing many other 
cases and is bolstered to some extent by the late pronouncements of 
the U.S. Supreme Court in the Lincoln Mills case which came up 
from the same Court of Appeals.'? 

In this case Judge Rives said that adjustment by the arbitrator 
or the courts will not “affect” the power of the Board since the 
Board’s power is plenary in all respects, neither the existence of an 
agreement to arbitrate nor a rendering of an award can preclude the 
Board from exercising its statutory jurisdiction. 

He went a step further: 
*. . . We think it too technical and obtrusive to attempt a di- 
vision of the present controversy, into a contract part and an 
unfair labor part. Such a division is merely a play on words. It is 
better to call the spade and say that enforcement of a contract to 


10. See Note 7 above. 

11. Lodge No. 12, District No. 37, IAM v. Cameron Iron Works, Inc., 257 
F 2d 467 (CA 5, 1958) (certiorari denied 358 US 880). Cited in Carey 
v. Westinghouse Elec. Corp., 6 AD 2d 582, 180 NYS 2d 203 (1959). 
See Newspaper and Mail Deliverers Union of N. Y. v. Newark News- 
dealers Supply Co., N.Y. S Ct. N.Y. Co., special term Part I, 124 NYLJ 
1721 (1950). Proceedings before the NLRB are coexisting remedies with 
those established by collective bargaining agreements. Where a collective 
bargaining agreement provides for arbitration, the institution of a pro- 
ceeding before the NLRB does not deprive the arbitrators of their au- 
thority to arbitrate under that agreement. 

12. Textile Workers Union of Am. v. Lincoln Mills of Ala., 353 US 448, 

77 S Ct. 912, 1 L Ed 2d 972 (1957). 
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arbitrate grievances is different from an adjudication of an un- 
fair labor practice by the National Labor Relations Board. This 
will prevent the nebulous determination of what part is contract 
and what part is unfair labor practice when the one part con- 
stitutes both. 

“Within the spirit of the Lincoln Mills cases, and consonant 
with other well-reasoned decisions, the fact that the conduct here 
involved may constitute an unfair labor practice will not prevent 
it from being also an arbitrable contract violation.” 

There is another federal court of equal stature which has ren- 
dered a decision lending some support to this position, the Worthing- 
ton case, also holding that the jurisdiction of the arbitrator in that 
case was not precluded in favor of the NLRB.*® 

In neither the Cameron nor the Worthington case had the Board 
exercised jurisdiction; in fact there had been no filing of any charge 
with the NLRB in either. Therefore the cases do not settle all that 
will need to be settled eventually. But in both, strong support was 
given to the arbitrator’s authority where the exclusive jurisdiction of 
the NLRB was claimed by the recalcitrant party. The writer finds no 
federal court decisions directly contrary to Cameron nor repudiating 
it where the specific question of an arbitrator’s authority was in- 
volved, but it should be borne in mind that the decision is less than 
two years old, as of this writing, and its supreme test will not come 
unless and until the U.S. Supreme Court takes up the question. 
Denial of certiorari in the Cameron case cannot be relied upon as 
definitely indicating the views of the Supreme Court. 


Attitude of the NLRB 


Let us turn momentarily to the attitude of the NLRB in such 
matters.** If it were an agency jealous of its jurisdiction and grasping 





13. Worthington case, supra, see Note 7. 

14. See notes on “Jurisdiction of Arbitrators and State Courts Over Conduct 
Constituting Both a Contract Violation and an Unfair Labor Practice,” 
69 Harvard L. Rev. 725 (1956); “Contractual Prohibition of Unfair 
Labor Practices; Jurisdictional Problems,” by Bernard Dunau, 57 Co- 
lumbia Law Review 52 (1957); “A New Look at LMRA and Aprbitra- 
tion,” 5 Lab. L. J. 535 (1954) by Summers and Samoff; “The Effect of 
Collective Bargaining Provisions on NLRB Action,” 8 Lab. L.J. 675 
(1957) by Summers and Samoff; “Federal-State Relations: Enforcing 
Collective Bargaining Agreements,” 9 Lab. L. J. 396 (1958) by Bernard 
Samoff; “The NLRB and Arbitration: Conflicting or Compatible Cur- 
rents,” 9 Lab. L.J. 689 (1958) by Bernard Samoff; “The Interpreta- 
tion of Collective Bargaining Agreements: Who Should Have Primary 
Jurisdiction,” by Donald H. Wollett, 10 Lab. L.J. 477 (1959); “Inter- 
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for more, without enough to keep it busy, and if it were truly the best 
forum in which to try out such matters, it might eventually persuade 
the courts that it is entitled to exclusive jurisdiction. Of course its 
attitude is not determinative of the issue but it could be persuasive, 


The NLRB has never taken the attitude that parties and arti- 
trators must keep hands off of contract interpretation matters which 
also happen to involve unfair labor practices or that the grievance 
procedure and arbitration in such situations become inoperative. True, 
there are many decisions of the NLRB and courts holding that ac- 
tions by other tribunals do not preclude the Board from exercising 
its statutory authority."* There can hardly be any dispute about this. 


The Board has over the years encouraged labor and management 
to interpret, administer and police their own contracts and has on a 
number of occasions deferred to the collective bargaining and arbi- 
tration process,’® and has gone so far as to hold that where the union 
filed an unfair labor practice charge and resorted to grievance pro- 
cedure on the same issue it was an unfair labor practice for the 


relationships in the Interpretation of Collective Bargaining Agreements,” 
10 Lab. L. J. 484 (1959) by Robert A. Levitt. 

15. Arbitration agreements cannot oust NLRB of jurisdiction: NLRB v. 

Wagner Iron Works and Iron Workers Local 471, 220 F 2d 126 (CA 
7, 1955) (certiorari denied 351 US 919) ; and NLRB v. UAW Local 291, 
194 F 2d 698, 702 (CA 7, 1952). 
The NLRB is not bound by arbitration award: NLRB v. General Motors 
Corp., 116 F. 2d 306, 312 (CA 7, 1940) enforcing 14 NLRB 113, 160-64 
(1939); NLRB v. Bell Aircraft Corp., 206 F 2d (CA 2, 1953) and 
Wertheimer Stores Corp., 107 NLRB 291 (1954). In the Wertheimer 
case the Board ignored the fact that arbitration had been utilized by the 
parties. Stubbs v. Transportation Line, Inc., 98 NLRB 422 (1952). 

16. Crown Zellerbach Corp., 95 NLRB 753 (1951). 

United Telephone Company of the West, 112 NLRB 779 (1955). 
Spielberg Mfg. Co., 112 NLRB 1080 (1955). 

See NLRB General Counsel Administrative Decisions K-197, 37 LRRM 
1314 (1956); F-1004, 44 LRRM 1230 (1959) and F-905, 44 LRRM 
1167 (1959). For other examples see: “The Effect of Collective Bar- 
gaining Provisions on NLRB Action,” 8 Labor L.J. 676 (1957) by Samoff 
and Summers. 

The Board said in Consolidated Aircraft Corp., 47 NLRB 694, 706-707 
(1943): “We therefore do not deem it wise to exercise our jurisdiction 
in such a case, where the parties have not exhausted their rights and 
remedies under the contract as to which the dispute has risen.” In this 
case the Board found unfair labor practice charge should be dismissed 
because arbitration had not been resorted to. This decision was later 
questioned by General Counsel Administrative Decision No. 869 (33 
LRRM 1138, 1953). Consolidated was modified on other grounds and 
enforcement granted in 141 F 2d 785 (CA 9, 1944). , 
Timken Roller Bearing Co. 70 NLRB 500 (1946). Board declined to in- 
trude where arbitration was had. 


McDowell Aircraft Corp., 109 NLRB 930 (1954). 
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company to refuse to discuss the grievance.*’ Up to this time at least, 
the NLRB has never asked for exclusive jurisdiction of the kind of 
issue we have at hand. 


In 1951 in the Crown Zellerbach Corp. case’® the union filed a 
charge alleging unilateral setting of piece rates by the company. The 
Board dismissed in view of the complaining union’s failure to use 
the grievance procedure. Other cases indicate that the NLRB is 
likely to stay its hand not only when arbitration is utilized but also 
when it is available.?® 


In the United Telephone Company case” the union and em- 
ployer held conflicting views as to the proper interpretation of over- 
time provisions in their collective bargaining contract and when they 
were unable to agree the company filed a suit for declaratory judg- 
ment. The union filed a complaint with the NLRB charging an un- 
fair labor practice. The Board deferred to the court saying that the 
Board was not the proper forum in which to remedy breaches of 
contract and further “as the Board has held for many years, with 
the approval of the courts. ‘. . . it will not effectuate the statutory 
policy * * * for the Board to assume the role of policing collective 
bargaining between employers and labor organizations by attempting 
to decide whether disputes as to the meaning and administration of 
such contracts constitute unfair labor practices under the Act.’ ” 


Again the Spielberg Manufacturing Co. case** (1955) indicates 
that the Board is willing to defer to grievance procedure and arbitra- 
tion where the proceedings appear to be fair and regular and the 
parties have agreed to be bound, unless the Board’s intervention is 
necessary to carry out the policies of the Act. The Spielberg case in- 
volved the union’s demand for reinstatement of four employees who 
allegedly were discharged for engaging in picket line misconduct. 
The company was sustained in arbitration. The union filed an unfair 
labor practice charge with the NLRB. The Board dismissed the com- 
plaint, not on the merits of the case but with the explanation that, 
“The desirable objective of encouraging the voluntary settlement of 


17. California Portland Cement case 101 NLRB 1436, pp. 1440 and 1442 
(1952). In this case the Board required the company to post a notice 
reading, “We will, upon request, discuss and negotiate with the Union 
*#*# all grievances presented by the Union.” 


18. See Note 16, supra. 
19. McDowell Aircraft Corp., 109 NLRB 930 (1954). 
20. See Note 16 above. 
21. See Note 16 above. 
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labor disputes will best be served by our recognition of the arbi- 
trator’s award.” 


In a number of cases the Board has declined to intrude where 
it found arbitration in process or consummated or available and ade- 
quate. The NLRB General Counsel has refused on a number of 
occasions to issue an unfair labor practice complaint where grievance 
procedure was available with arbitration as the terminal point, con- 
cluding that the parties should resort thereto.” 


When One or Both Tribunals Act 


Assuming that the Cameron case represents the trend and courts 
continue to recognize the authority vested in arbitrators by collective 
bargaining contracts, what if an arbitrator renders an award and 
the Board issues a valid order which conflicts therewith? There can 
hardly be argument but that the order of the Board would prevail, 
for the statute is clear that the Board’s power “shall not be affected 
by any other means of adjustment or prevention that has or may be 
established by agreement, law or otherwise, * * * *.” The opinion 
in the Cameron case, supra, observes that an arbitrator’s award may 
temporarily assuage the aggrieved party until the unfair labor prac- 
tice is disposed of by the Board and holds that the court’s jurisdic- 
tion over the contract violation should exist until the Board disposes 
of the matter. Perhaps this means disposes of the matter on its merits. 

One basis of the pre-emption doctrine is the risk of diversity or 
conflict of remedies. If it is agreed that an award must give way to 
a Board order, there can hardly be any conflict. An arbitration award 
settles one incident only and unlike court decisions, it does not make 
law for the entire state or nation. The Board can fairly safely defer 
to arbitration without seeing the law and its policies go awry. 


The Board’s authority to refrain from exercising its jurisdiction 
is discretionary and there are many times when there would be no 


22. See McDowell Aircraft Corp., Spielberg Mfg. Co. and Crown Zellerbach 
cases in Note 16 above and “The Effect of Collective Bargaining Pro- 
visions on NLRB Action,” 8 Labor L.J. 676 (1957) by Samoff & 


Summers. 

23. See Note 16 above. 

24. Newark Morning Ledger Co., 21 NLRB 988 (1940) 120 F 2d 262 (CA 
3, 1941). On rehearing certiorari denied 314 US 693 (1941). “The 
jurisdiction of the National Labor Relations Board to prevent unfair 
labor practices is very broad, and the exercise of this jurisdiction in any 
— case is discretionary with the Board, but jurisdiction is not to 

exercised unless in the opinion of the Board the unfair labor practice 
complained of interferes so substantially with public rights created by 
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relief to the injured party if collective bargaining contract provisions 
prohibiting certain practices were unenforceable. The 1959 amend- 
ments to the Taft-Hartley Act ceded certain jurisdiction to state 
courts with the result that they and arbitrators may now handle and 
apply state law to cases which formerly fell in the area referred to 
as the no man’s land. 

Assuming now that the NLRB, in cases where it may safely 
do so, continues to “decline to exercise its statutory jurisdiction in 
deference to the arbitral remedy, the basis of the pre-emption doc- 
trine largely disappears, and it seems only logical in such a case the 
lawful jurisdiction of the arbitrator be recognized,” so observes the 
First Circuit U.S. Court of Appeals in the Worthington case, supra. 


Conclusion 


The LMRA provides that: 
. final adjustment by a method agreed on by the parties 
is hereby declared to be the desirable method for settlement of 
grievance disputes arising over the application or interpretation 
of an existing collective bargaining agreement.”*® 
In light of recent court opinions, the attitude of the NLRB and 
the spirit of the Act, it does not appear likely that all grievances 
touching or involving conduct amounting to an unfair labor practice 
will be declared nonarbitrable as a matter of law. Although the mat- 
ter has not been dealt with directly by the U.S. Supreme Court the 
weight of authority seems to lean to the side of arbitrability. 
Although the attitude of the NLRB toward the arbitration pro- 
cess, even when unfair labor practices were involved, has been com- 
mendable, there is need for a more specific and predictable policy on 
the part of the Board and the courts.” Shouldn’t such a policy spe- 
cifically require a complaining party to exhaust his contract remedies, 
if such he has, before seeking a Board remedy and should not the 
Board postpone or abstain from exercising jurisdiction until and unless 
overriding considerations make intervention necessary in order to ef- 
fectuate the purposes of the Act? 





the National Labor Relations Act as to require its restraint in the public 
interest. National Labor Relations Act sec. 10 (a).” 

25. 29 USCA 173 (d). 

26. See Labor Law Journal articles cited in Note 14. 
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READINGS IN ARBITRATION 


Books 


Arbitration and the Law. Proceedings of the Twelfth Annual Meet- 
ing of the National Academy of Arbitrators. Edited by Jean T. 
McKelvey. Bureau of National Affairs, Washington, D. C., 1959. 
202 p. $6.50. 

Seven addresses on aspects of labor arbitration: Current Criticism 

(Harry H. Platt) ; the Lincoln Mills case (Benjamin Aron and Archi- 

bald Cox); Problem Areas (Leonard Woodcock); the Ford-UAW 

Negotiation of 1958 (John S. Bugas) ; Impartial Umpireships (Ga- 

briel N. Alexander) ; and Arbitrators and Foreign Policy (Charles P. 

Taft). A panel discussion on the Role of Law in Arbitration (Nathan 

P. Feinsinger, Arthur M. Ross, William E. Simkin, Russell A. Smith). 

Reports of the Academy’s Committees and statistical tables make 

this volume, no less than the preceding ones, a most valuable contri- 

bution to the field of labor arbitration. 


Compulsory Arbitration and Court Congestion. The Pennsylvania 
Compulsory Arbitration Statute. Institute of Judicial Adminis- 
tration, New York, 1959. 44 p. 

This supplementary report, No. 16 in the series on Delay and Con- 

gestion—Suggested Remedies, deals with the administration of the 

Pennsylvania compulsory arbitration statute of 1951, the constitu- 

tionality of which was maintained in the Smith case, 381 Pa. 223 

(1955). This Report also contains Rules of Courts of Common Pleas, 

statistics based on a questionnaire, and an extensive bibliography. 


Delay in the Court. An Analysis of the Remedies for Delayed Justice. 
By Hans Zeisel, Harry Kalver, Jr. and Bernard Buchholz. Little, 
Brown; Boston, 1959. 313 p. $7.00. 

Proposals are considered to solve the problem of court delay: re- 

ducing the time to try cases, encouraging settlements, and more 

“judge-time” by increasing the number of judges. A very interesting 

presentation of a difficult subject. 
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Labor Unions and Public Policy. By Edward H. Chamberlin, Philip 
D. Bradley, Gerald D. Reilly, Roscoe Pound. American Enter- 
prise Association, Washington, D. C., 1958. 177 p. $4.50. 

The power position of organized labor is explored in studies on The 

Economic Analysis of Labor Union Powers, Involuntary Participation 

in Unions, States Rights and the Law of Labor Relations, and Legal 

Immunities of Labor Unions. 


Merchants of Peace. By George L. Ridgeway. Little, Brown; Boston, 
1959. 291 p. $4.50. 

This history of the International Chamber of Commerce, first pub- 

lished in 1958 and now brought up to date, deals also with the Cham- 

ber’s arbitration system, as “A World Court of Business” (p. 245- 

261), containing a number of most interesting comments on the Court 

of Arbitration’s administration of international commercial disputes. 


New Dimensions in Collective Bargaining. Edited by Harold W. 
Davey, Howard S. Kaltenborn, Stanley H. Rattenberg. Harper 
& Brothers, New York, 1959. 203 p. $3.50. 

Nine well documented essays on the impact of the AFL-CIO merger, 


the acceleration of technological development and the Taft-Hartley 
Act. 


Nuclear Weapons and International Law. By Nagendra Singh. Praeg- 
er, New York, 1959. 267 p. $6.75. 

The legality of nuclear warfare remains a basic problem in the con- 

text of the law of war which is considered in a scholarly way in this 

well documented study. 


The Projected Arab Court of Justice. By Ezzeldin Foda. Nijhoff, The 
Hague, 1957. 252 p. Guilders 19. 

Deals with a regional court for the Arab Muslim world, Islamic con- 

ceptions of arbitration, peaceful settlement of disputes and compul- 

wry jurisdiction, as a contribution to the growing problems of or- 

ganization of international justice. 





Articles and Notes in Legal Periodicals 


Agreement to Arbitrate Held Ineffective to Stay Suit by Statutory 
Receiver of Insolvent Insurance Company [Knickerbocker Agen- 


cy, 4 N. Y. 2d 245], 59 Col. L. Rev. 676-679 (1959). 


Arbitration and the Law. By Carl A. Warns, Jr., 32 Temple L. Q. 
386-398 (1959). 
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Arbitration and Award—Confirmation of Award Decreeing Specific 
Performance of a Contract for Personal Services [Matter of 
Staklinski, 6 App. Div. 2d 565], 34 N.Y.U. L. Rev. 961-966 
(1959). 


The Compulsory Arbitration Fallacy. By Robert R. France, 41 1-U.D. 
Digest 132-140 (1959). 


Disqualification of Arbitrator by Court or Stay of Arbitration Pro- | 


ceedings Prior to Award, on Ground of Interest, Bias, Prejudice, 
Collusion, or Fraud of Arbitrators [Gaer Bros. v. Mott, 144 Conn. 
303], 65 Am. L. Rep. 2d 755-765 (1959). 


Employee’s Right to Enforce Benefits under Collective Bargaining 
Agreement Limited [Parker v. Borock, 5 N.Y. 2d 156], 10 Syra- 
cuse L. Rev. 341-343 (1959). 


Federal Courts Have Jurisdiction Over Union Suit to Enforce Volun- 
tary Arbitration Award Based on Rights of Individual Employee 
[A. L. Kornman Co. v. Amalgamated Clothing Workers, 264 
[F. 2d. 733], 45 Va. L. Rev. 739-742 (1959). 


Federal Jurisdiction—A Restriction on the Application of Section 
301(a) of the Taft-Hartley Act, 37 North Carolina L. Rev. 500- 
505 (1959). 


The Impact of Lincoln Mills on the National Labor Relations Board. 
By Joseph Alton Jenkins, 6 U. Cal. Los Angeles L. Rev. 355- 
370 (1959). 


Industrial Due Process and Just Cause for Discipline: A Comparative 
Analysis of the Arbitral and Judicial Decisional Processes, 6 U. 
Cal. Los Angeles L. Rev. 603-677 (1959), with 359 notes. 


Interstate Enforcement of Arbitration Awards and Judgments. By 
A. M. Stanger, 8 Cleveland-Marshall L. Rev. 559-567 (1959). 


Judge McGruder and the Labor Contract. By Harry H. Wellington, 
72 Harv. L. Rev. 1268-1300 (1959). 


Judicial Determination of Arbitrability—A Survey of the Federal 
Cases under Section 301 of the Taft-Hartley Act, Note in 10 
Syracuse L. Rev. 278-287 (1959). 


Jurisdictional Disputes in the Building Trades. By Richard M. Gaba, 
37 Texas L. Rev. 859-875 (1959). 
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READINGS IN ARBITRATION 


labor Arbitration in New Jersey. Editorial Note, 14 Rutgers L. 
Rev. 143-184 (1959). 


let’s Let the Arbitrator Arbitrate. By James M. Marsh, 6 The Shingle 
127-129 (1959). 


The Mediaeval Loveday. By Josephine Waters Bennett, 33 Speculum 
(Mediaeval Academy of America, Cambridge, Mass.) 351-370 
(1958) [deals with the loveday as “a day appointed for the 
amicable settlement of differences,” when a court granted re- 
cess of a case so that a settlement out of court could be effected]. 


Parties’ Intent to be Bound by Majority Award Implied by Manner 
of Appointment [Twaite v. Farmers Mut. Hail Ins. Co., 91 
N.W. 2d 575], 44 Iowa L. Rev. 568-574 (1959). 


Power of President of Corporation to Commence or to Carry on 
Arbitration Proceedings [Paloma Frocks v. Shamokin Sportswear 
Corp., 3 N.Y. 2d 572], 65 Am. L. Rep. 2d 1321-1324 (1959). 


The State and Industrial Arbitration in the United Kingdom. By 
W. F. Frank, 19 Louisiana L. Rev. 617-643 (1959). 


Substantive Law in Arbitration Proceedings. Note in 12 U. Fila. L. 
Rev. 93-101 (1959). 


Unenforceability of Arbitration Clause Where Activity Constitutes 
Unfair Labor Practice [International Association of Machinists 
v. Cameron Iron Works, 257 F. 2d 467], 8 Buffalo L. Rev. 268- 
272 (1959). 


International Trade Arbitration 


Arbitration Convention, New York 1958. By Pieter Sanders, Arbitrale 
Rechtsspraak No. 452, p. 225-227 (1958, in Dutch). 


Arbitration Costs and Their Distribution. By Olof Bolding, Svensk 
Juristtidning 1958, p. 65-83 (in Swedish). 


The Execution of Arbitral Awards Rendered Abroad under the Aus- 
pices of Permanent Arbitration Centers. By Charles Carabiber, 
Revue de l’Arbitrage 106-113 (1958, in French). 


The Legal Nature of Arbitration Agreements and Arbitral Awards. 
By Werner Lorenz, 157 Archiv fuer die zivilistische Praxis 265- 
302 (1958, in German). 
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Exequatur for an English Award, Note to Soc. Elmassian v. Soc. 
Veuve Henri Broutchoux, Cour d’Appel de Nancy. By Ernest 
Mezger, 47 Revue Critique de Droit International Privé 153-154 
(1958, in French). 


Exequatur for an English Award Confirmed by the Court in Monaco, 
Note to Audibert v. Hanssen, Cour d’Appel de Monaco. By 
Ernest Mezger, 47 Revue Critique de Droit International Privé 
142-144 (1958, in French). 


Formal Arbitration. By Tito Carnacini, Reprint from Novissimo Di- 
gesto Italiano 1958, p. 1-52 (in Italian). 


The Law Applicable to German Arbitration. Note to Matter of Co- 
opérative Agricole, Civil Tribunal of Hamburg, Germany. By 
Ernest Mezger, 47 Revue Critique de Droit International Privé 
104-109 (1958, in French). 


The Legal Status of Foreign Trade Organizations and Arbitration of 
Controversies Between Them and Foreign Contract Parties. By 
S. Bantschoff, 7 Rechtswissenschaftlicher Informationsdienst 156- 
162 (1958, in German, translated from Russian). 


The Netherlands Arbitration Institute. By Pieter Sanders, Arbitrale 
Rechtspraak No. 460 p. 97-100 (1959, in Dutch). 


Netherlands Arbitration Law and Benelux. By W. Nolen, Arbitrale 
Rechtsspraak No. 455 p. 321-329 (1958, in Dutch). 


Questions of International Private Law in the Practice of Foreign 
Trade Arbitration Commissions. By D. F. Ramsaizew, 7 Recht- 
swissenschaftlicher Informationsdienst 133-144 (1958, in Ger- 
man, translated from Russian). 


Arbitration of State Trading Reiations. By Martin Domke, 24 Law 
and Contemporary Problems, Symposium: State Trading, Part 
I, 317-328 (1959). 


Commercial Arbitration. Sweden is Advanced not only in the Law 
but also in Arbitration Practice. By Sylvan Gotshal, 53 The 
American-Swedish Monthly 7-8 (August 1959). 


The United Nations Conference on International Commercial Arbi 
tration. By Martin Domke, 53 American Journal of Interna- 
tional Law 414-426 (1959). 
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READINGS IN ARBITRATION 
The Communist System of Foreign Trade Adjudication. By Samuel 
Pisar, 72 Harvard Law Review 1409-1481 (1959). 


Does the F.O.B. Seller have a Duty under Soviet Law to Obtain an 
Export Permit? (Note on the Israeli-Soviet oil arbitration, by 
Frederic Eisemann, 15 Verkehr (Vienna) No. 2, 41-42 (1959, 
in German). 


Development of Commercial Arbitration. By Lord Parker of Wad- 
dington, Journal of Business Law 1959, p. 213-218. 


Enforcement of an Arbitral Award of a Tribunal of the International 
Chamber of Commerce. On the “Nationality” of Awards. By 
Frederic Eisemann, Aussenwirtschaftsdienst 208-209 (1959, in 
German). 


Inter-Institutional Agreements Designed to Extend Existing Facilities 
for International Commercial Arbitration. By Peter Benjamin, 
8 The International and Comparative Law Quarterly 289-298 
(1959). 


International Commercial Arbitration in the U.S.A. By Martin Dom- 
ke, Journal of Business Law 1959, p. 303-306. 


International Commercial Arbitration. The United Nations Conven- 
tion on the Recognition and Enforcement of Foreign Arbitral 
Awards. By Paolo Contini, 8 American Journal of Comparative 


Law 283-309 (1959). 


International Tribunals and Private Interests. By Charles Carabiber, 
Etudes de Droit Contemporain 305-323 (1959, in French). 


The Israeli-Soviet Oil Arbitration. By Martin Domke, 53 American 
Journal of International Law 787-806 (1959). 


The New Convention Concerning the Recognition and Execution of 
Foreign Arbitral Awards. By Mirko Besarovic, 6 Yugoslovenska 
Revija Za Medanarodno Pravo 131-133 (1959, In Yugoslavian). 


Note on the Status of Foreign Arbitration (in the Italian System and 
under the New York Convention). 6 Jus Gentium 248-269 (1959, 
in Italian). 


On the Interpretation and Impact of the Geneva Arbitral Agreements 
of 1923 and 1927. By Ernest Mezger, 24 Zeitschrift fuer ausl. 
un. intern. Privatrecht 222-251 (1959, in German). 
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A Proposal for Arbitration Reform. By Eugenio Minoli and Enrico 
Allorio, 10 Jus Gentium 276-306 (1959, in Italian). 


The Question of Constitutional Legality in Formal Arbitration. By 
Tito Carnacini, Revista Trimestrale di Diretto e Procedura Ci- 
vile 881-890 (1958, in Italian). 


Recognition of the Foreign Award and Validity of the Arbitration 
Clause. By Raffaele Nobili, 57 Rivista del Diritto Commerciale 
124-141 (1959, in Italian). 


The Settlement of Disputes in International Trade. By Martin Dom- 
ke, Illinois Law Forum 1959, p. 402-415. 


Uniformity of Conditions of Trade and Institutional Arbitration as 
a Way to European Unity in the Field of Commercial Law. By 
Ulrich Moser, Wirtschaft und Recht (Zurich, Switzerland) 69- 
103 (1959, in German). 


AN EDITORIAL 


(Continued from Page 162) 

1. At one extreme was the suggestion that parties and their 
arbitrators exercise self-restraint, so that the latter can participate on 
arbitration boards as truly impartial persons. Admittedly, this would 
represent a radical departure from past procedures, but there are a 
few notable situations which serve as examples, proving that such a 
reorientation is possible. The object of this proposal is to convert tri- 
partite boards into the commonly recognized three-man boards of ar- 
bitration, with all members functioning impartially regardless of the 
manner of their selection. 

2. Another suggestion was that parties now committed to tri- 
partite procedures rewrite their arbitration clauses to provide for 
single, impartial arbitrators. Those favoring this measure readily ac- 
knowledged that a certain amount of conservatism stands in the way. 
Parties in collective bargaining are often inclined to “let sleeping dogs 
lie” ; there are usually serious substantive matters to negotiate—wages, 
hours, fringe benefits—and little time left for reconsideration of pro- 
cedural questions, especially those that seem to create no difficulties. 
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AN EDITORIAL 


For it must be remembered that arbitration clauses are often carried 
over from one contract to the next without having had to be in- 
voked. On the other hand, it is possible for parties to retain their 
tri-partite procedures in their contracts and stipulate, when the time 
comes to arbitrate, that the neutral arbitrator cast a deciding vote by 
himself. Experience in AAA’s tribunals, labor and commercial, shows 
that this is done in a significant number of cases. Perhaps the chief 
advantage of by-passing tri-partite procedures is that the impartial 
arbitrator becomes free to decide in accordance with his best judg- 
ment, without having to modify that judgment for the sake of getting 
concurrence from one side or the other. 

3. Legislative enactments, if occurring in all or most jurisdictions, 
could provide a solution. Following adoption of a Uniform Arbitra- 
tion Act by the National Conference of Commissioners on Uniform 
State Laws, several States enacted or amended their laws so as to 
distinguish between “evident partiality” by an arbitrator “appointed 
as a neutral” and similar conduct by party-appointed arbitrators. In 
the former event, an award would be vacated, but not in the latter. 
This approach has merit, but changing legislation obviously is a slow 
process. In this connection, it is interesting to note that the Advisory 
Committee on Practice and Procedure of the Temporary Commission 
on the New York Courts, which is now engaged in the task of re- 
vising the New York Civil Practice Act, is proposing a change in 
the arbitration law along the lines of the Uniform Arbitration Act. 

4. A Subcommittee of the Arbitration Law Committee, report- 
ing to the full meeting last October, produced an interesting sugges- 
tion through its Chairman, Henry Clifton, Jr. Granting the desira- 
bility of full recognition of the parties’ intent in providing for tri- 
partite procedures, the Subcommittee said, “nevertheless the use of 
the ‘arbitrator’ should be discouraged. These appointees might be 
called (non-voting) ‘members of the panel’ or have the status (also 
non-voting) of ‘consultants’ or ‘advisors’ to the arbitrator. They should 
not be required to take an oath nor should they be considered statu- 
tory arbitrators.” 


As we have indicated, these are four proposals put forward by 
members of the Arbitration Law Committee. They are not necessarily 
mutually exclusive, nor are they the only steps that might be taken 
to make arbitration awards and practice more secure from attack. 
Readers of The Arbitration Journal are invited to contribute their 
own thoughts on this question. 
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REVIEW OF COURT DECISIONS 


IS review covers decisions in civil, commercial and labor-man- 
agement cases, arranged under six headings: I. The Arbitration 
Clause, II. The Arbitrable Issue, 111. The Enforcement of Arbitra- 
tion Agreements, IV. The Arbitrator, V. The Proceedings, V1. The 
Award. 


Il. THE ARBITRATION CLAUSE 


CANCELLATION OF A CHARTER PARTY DOES NOT PRECLUDE 
THE OPERATION OF THE ARBITRATION CLAUSE. The court said: 
“The so-called ‘termination’ or ‘cancellation’ relied upon . . . to defeat the 
arbitral process, was nothing more or less than a ‘termination’ of a contract 
for an alleged breach or nonperformance of its terms. That does not put 
an end to the right to arbitrate claims accruing prior thereto, for, if it did, 
an arbitration clause could rarely, if ever, be carried out. In point of fact, 
appellant does not regard the contract as having been ‘cancelled’ in any real 
sense, since it is actually suing for its breach in the action stayed.” Terminal 
Auxiliar Maritima, S.A. v. Winkler Credit Corp., 6 N.Y. 2d 294, 189 N.Y.S. 
2d 655 (Fuld, J.). 


COURT DETERMINES THAT ARBITRATION OF DISPUTE OVER 
VALUATION OF STOCK CANNOT BE HAD SINCE UNDER THE 
TERMS OF THE CONTRACT A DISPUTE DOES NOT EXIST UNTIL 
THERE IS A DETERMINATION BY A CERTIFIED PUBLIC AC- 
COUNTANT OF THE BOOK VALUE OF THE STOCK. The court said: 
“. . . neither party has complied with the express provisions of the agreement 
in respect to the valuation of the decedent’s shares. These are rights, obli- 
gations and duties of the parties to the agreement which must precede resort 
to the arbitration clause. If the computation had not been had, it may be 
that upon the corporation’s accountant’s report or the reports of the account- 
ants retained by the seller and purchaser, there may be no necessity to sub- 
mit to arbitration. A general arbitration clause, including a provision that 
disputes as to the valuation of shares being purchased shall be settled by 
arbitration, does not come into play until a dispute arises. Under the un- 
ambiguous terms of this agreement, a dispute as to book value may only arise 
after such valuation has been determined either by the firm’s accountants 
or by the accountants retained by the purchaser and seller.” In re Rendell’s 
Estate, 189 N.Y.S. 2d 946 (Tilzer, J.). 
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DISTRICT COURT ORDERS TRIAL TO DETERMINE WHETHER 
CHARTER PARTY CONTAINED WRITTEN PROVISION TO SETTLE 
DISPUTES BY ARBITRATION BEFORE DECIDING WHETHER ARBI- 
TRATION IS TO BE ENFORCED UNDER FEDERAL ARBITRATION 
ACT. Said the court: “Whether in fact respondent committed a breach of 
contract and whether libelants sustained damage thereby will not be before 
the Court in this summary proceeding seeking specific performance of the 
provision to arbitrate.” Fisser v. International Bank, 175 F. Supp. 305 (S.D. 
N.Y., Ryan, J.). 


ORAL EXTENSION OF WRITTEN EMPLOYMENT CONTRACT HELD 
NOT TO CARRY OVER EFFECT OF ARBITRATION CLAUSE IN 
ORIGINAL CONTRACT. In a dissent to the effect that the parties meant 
all terms to continue, it was said: “The fact that in agreeing orally to con- 
tinue the employment there was no discussion resulting in any change in the 
terms of the written contract, would indicate an intention by the parties that 
the same terms were to continue . . . Consequently it is the written contract 
which shows what the terms of the oral extension were to be. Any question 
arising, therefore, as to the latter can only be determined by reference to 
the written agreement.” Acadia Company v. Edlitz, 187 N.Y.S. 2d 467 
(First Dept.). 


BROKER WHO GUARANTEED CHARTERERS PERFORMANCE UN- 
DER CHARTER PARTY IS NOT BOUND BY ARBITRATION BE- 
TWEEN OWNER AND CHARTERER. The contract provided that all dis- 
putes shall be arbitrated. The owner, having received no response from 
the charterer, sought a court order compelling the guarantor to arbitrate. 
In rejecting this relief the court said: “Taiwan [the owner] contends that 
Kervin [the broker] must arbitrate Taiwan’s claim against Kervin under the 
guaranty. This novel position is based upon a most strained reading of the 
charter party. Kervin contracted to guarantee Seven Seas’ [the charterer] per- 
formance of the contract of hire . . . Clearly, the arbitration contemplated 
by the charter party is arbitration between ‘the owners’ and ‘the charterers’. 
There is nothing in the writing to suggest that Kervin should have to arbi- 
trate anything as a principal.” Taiwan Navigation Co., Ltd. v. Seven Seas 
Merchants Corp., 172 F. Supp. 721 (S.D. N.Y., Sugarman, J.). 


CALIFORNIA COURT HOLDS THAT ISSUE OF WHETHER EMPLOY- 
ER OPERATES NEW STORE EXCLUDING UNION JURISDICTION 
OR WHETHER ANOTHER CORPORATE ENTITY IS IN FACT THE 
OWNER IS FOR THE COURT AND NOT THE ARBITRATOR, SINCE 
IT WOULD INVOLVE A DETERMINATION OF THE STATUS OF 
THE OTHER CORPORATION NOT A PARTY TO THE COLLECTIVE 
BARGAINING AGREEMENT. The court said that the other corporation “is 
not a party to the contract. It did not consent to have this issue decided by 
an arbitrator rather than by a court of competent jurisdiction. Appellant is, 
in effect, urging the patently absurd proposition that two parties can by 
contract effectively stipulate for the mode of determination of the rights of 
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a third party who has not only assented to such a mode of determination 
but who also is not even accorded an opportunity to participate in such de- 
termination. However, appellant maintains that (the other corporation) is 
but the alter ego of respondent, that it has no identity apart from respondent 
and that therefore the contract of respondent is in reality also the contract 
(of the other corporation). Appellant begs the question. It must first be de- 
termined whether (the other corporation) is in fact but the alter ego of 
respondent. A corporation’s separate identity will be disregarded only when 
and to the extent that, it is necessary so to do in order to prevent fraud or 
injustice. The proper forum for that determination is, of course, a court of 
law.” Retail Clerks Union, Local 428, AFL-CIO v. L. Bloom Sons Co., 33 
LA 273 (O’Donnell, J.). 


FAILURE TO EXERCISE MODIFICATION PROVISION WITHIN SIX- 
TY DAYS OF EXPIRATION OF CONTRACT EXTENDED CONTRACT 
LIFE TOGETHER WITH ITS ARBITRATION CLAUSE. L. & S. Packing 
Co. v. Local 199, 1.W.A.T., U.A.W., C.U.A., 190 N.Y.S. 2d 94 (Second 
Dept., Daly, J.). 


SEC. 1448 N. Y. CIVIL PRACTICE ACT EXCLUDES INFANTS IN- 
VOLVED IN ARBITRATION UNDER INSURANCE POLICIES. In hold- 
ing that the stay provisions pending arbitration were not available against 
the infant, the court said that the statute “would seem to prevent a stay 
pending arbitration being granted when the action is being brought by an 
infant and this was so held in Benfante v. Commercial Ins. Co. of Newark, 
New Jersey, 5 Misc. 2d 772, 162 N.Y.S. 2d 715. This raises the question, as 
was mentioned in that case, as to whether this is permitting the infant to 
take advantage of the terms of a contract which are advantageous to him 
while disaffirming a provision which is not to his liking. It would seem that 
the infant is not really disaffirming the provision of the contract as to arbi- 
tration inasmuch as the disability is one imposed by statute. It might be said 
that since under section 1448 a petition can be made by the infant’s guardian 
for approval of arbitration that this should be done in fulfillment of the 
terms of the contract.” Chernick v. Hartford Accident & Indemnity Co., 8 
App. Div. 2d 264, 187 N.Y.S. 2d 534 (Third Dept., Reynolds, J.). 


ll. THE ARBITRABLE ISSUE 


GRIEVANCE OVER CONTRACTING OUT PLANT CLEANING SERV- 
ICE HELD NOT ARBITRABLE WHERE COLLECTIVE BARGAINING 
AGREEMENT DOES NOT PROHIBIT WORK DONE BY AN OUTSIDE 
AGENCY. The court said: “. . . the traditional right of petitioner to manage 
its business and be exclusive judge of policy is reaffirmed in . . . the agree- 
ment, and this includes the right to contract out work generally. . . .” The 
court also found that the clause governing the activities of “employees outside 
the coverage of the agreement” was not applicable to independent contractors. 
General Electric Co. v. Mann, 17 Misc. 2d 715, 187 N.Y.S. 2d 480 
(Nathan, J.). 
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UNDER COLLECTIVE BARGAINING AGREEMENT WHICH PRO- 
HIBITED LOCKOUTS AND WORK STOPPAGES, PURCHASE OF ONE 
CORPORATION BY ANOTHER CORPORATION, BOTH BEING SUB- 
SIDIARIES OF A PARENT ORGANIZATION, GIVES RISE TO AR- 
BITRABLE ISSUES. The court said: “Even where the contract provides that 
the employer has the absolute right to go out of business at any time during 
its term and that such right shall not be questioned, it has been held that an 
arbitrable question is presented as to whether he has turned over his business 
to a corporation in furtherance of a scheme to avoid his contractual obliga- 
tions.” Friedstrass Company v. Livingston, 16 Misc. 2d 121, 185 N.Y.S. 2d 
39 (Loreto, J.). 


WHEN EMPLOYMENT CONTRACT CONTAINING ARBITRATION 
CLAUSE WAS A HIRING AT WILL, DAMAGE FROM EMPLOYEE’S 
DISCHARGE DID NOT ARISE WITHIN FRAME OF CONTRACT OR 
BREACH THEREOF, BUT RATHER FROM CONSEQUENCE OF TERM- 
INATION WHICH WAS OTHERWISE LAWFUL UNDER CONTRACT. 
An order denying a stay of arbitration was therefore reversed since the dispute 
was not arbitrable. Rapid-American Corporation v. Quinn, 8 App. Div. 2d 
802, 188 N.Y.S. 2d 279 (First Dept.). 


DISPUTE OVER PAYMENT OF $25 GIVEN TO EMPLOYEES EACH 
YEAR ON THANKSGIVING DAY IS NOT AN ARBITRABLE ISSUE 
WHEN THE CONTRACT PROVIDES FOR ARBITRATION ON “THE 
MEANING AND APPLICATION OF THIS AGREEMENT OR SHOULD 
ANY LOCAL TROUBLE OF ANY KIND ARISE IN THE PLANT.” Das- 
saro v. Columbia Ribbon & C. Mfg. Co., N.Y.L.J., July 31, 1959, p. 3, Klein, 
PSR 


ARBITRATION OF DISPUTE OVER PERMANENT SHUTDOWN OF 
PLANT DENIED DESPITE BROAD ARBITRATION CLAUSE WHERE 
COLLECTIVE BARGAINING AGREEMENT WAS SILENT AS TO SEV- 
ERANCE PAY AND THERE WAS NO ALLEGATION THAT THE COM- 
PANY DID NOT HAVE THE RIGHT TO CLOSE ITS PLANT OR THAT 
THE COMPANY HAD VIOLATED THE TERMS OF ITS PENSION 
AGREEMENT. Lloyd v. A. Hollander & Son, Inc., 17 Misc. 2d 180, 184 
N.Y.S. 2d 890 (Hofstadter, J.), aff'd. 188 N.Y.S. 2d 951. 


DISPUTE OVER DISTRIBUTION OF ASSETS UPON TERMINATION 
OF PARTNERSHIP HELD ARBITRABLE UNDER A CLAUSE COVER- 
ING “ANY AND ALL DISPUTES.” The court said: “It is clear that the 
controversy between the parties falls within the ambit of the arbitration 
clauses of the agreement. The resolution of that controversy is specifically 
entrusted to arbitrators and the agreement delineates the mechanics to be 
employed by arbitrators to effect a distribution of the assets of the partner- 
ship. It is for the arbitrators, and not the court, to resolve the dispute.” The 
court then said: “It was error . . . for Special Term to have denied defend- 
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ants’ motion for a stay of the action pursuant to Section 1451, Civil Practice 
Act. That defendants have not demanded arbitration is no reason for denial 
of a stay of the action for plaintiff may institute the arbitration proceeding.” 
Simon v. Vogel, 9 App. Div. 2d 63, 191 N.Y.S. 2d 248. 


WHETHER CLAUSE IN A STOCKHOLDERS’ AGREEMENT PROVID- 
ING THAT A BALANCE SHEET WAS “TO BE PREPARED IN AC- 
CORDANCE WITH STANDARD ACCOUNTING PRACTICE FOR COR- 
PORATIONS ENGAGED IN THE SAME OR SIMILAR BUSINESS” RE- 
QUIRED A CERTIFIED PUBLIC ACCOUNTANT’S STATEMENT 
HELD TO BE AN ARBITRABLE ISSUE. The court said: “The petitioner 
claims that the balance sheet has never been certified even during the period 
of deceased’s life, whereas respondent offers an affidavit of a certified public 
accountant that it is the practice in the building field to issue certified finan- 
cial statements. The foregoing constitutes a dispute and the agreement calls 
for arbitration of disputes under it.” Sheppard-Pollak, Inc. v. Breslow, 18 
Misc. 2d 78, 188 N.Y.S. 2d 594 (Epstein, J.). 


WHETHER RELEASE WHICH WAS ACCOMPANIED BY EXPLANA- 
TORY LETTER CONSTITUTED A GENERAL RELEASE FROM ALL 
CLAIMS HELD TO BE AN ARBITRABLE QUESTION. The court re- 
fused to grant a stay of arbitration, holding that while a general release 
would in fact be a bar to an arbitration proceeding the presence of the ex; 
planatory letter which was involved raised the issue of whether the release 
was in fact a limited one. The court said: “All matters arising after the con- 
tract must be left to the determination of the arbitrator, unless it is clearly 
established that no arbitrable issue exists. The effect of the general release 
is thus placed in dispute, despite the fact that petitioner denies the receipt 
of the letter . . .” Application of Stein-Tex, Inc., 188 N.Y.S. 2d 769 (Loreto, 


| ae 


ARBITRATION CLAUSE IN COLLECTIVE BARGAINING AGREE- 
MENT HELD TO COVER ISSUE OF DAMAGES ALLEGED TO HAVE 
BEEN INCURRED AS A RESULT OF UNION’S VIOLATION OF NO- 
STRIKE CLAUSE. Tenney Engineering, Inc. v. United Electrical, Radio & 
Machine Workers of America (UE), Local 437, 174 F. Supp. 878 (D.C. N. J., 
Hartshorne, J.). 


FEDERAL DISTRICT COURT HOLDS THAT DESPITE ABSENCE OF 
ANY PROVISION IN COLLECTIVE BARGAINING AGREEMENT LIM- 
ITING THE COMPANY’S RIGHT TO DISCHARGE TO JUST CAUSE, 
QUESTIONS OF WHETHER THE COMPANY AGREED TO DIS- 
CHARGE ONLY FOR OBJECTIVE CAUSE, AND SECONDLY, IF IT 
DID, WHETHER A PARTICULAR DISCHARGE WAS FOR GOOD 
CAUSE, ARE FOR THE ARBITRATOR TO DECIDE. The court con- 
sidered the rules of contract construction broader in the case of collective 
bargaining agreements and that matters not written could be implied. But 
as the court said, “if the agreement be so construed, there remains one 
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REVIEW OF COURT DECISIONS 


possible question—must the court so construe it, before sending the grievance 
to arbitration, or is it enough for the court to determine and leave the ul- 
timate decision to the arbitrator?” The court felt that “the question of 
whether the company has agreed to discharge only for good cause is just 
43 much a ‘matter involving the . . . interpretation . . .’ of the agreement 
as is the question, if the agreement is to be so interpreted, whether a par- 
ticular employee was so discharged.” Local 205, United Electrical, Radio 
and Machine Workers of America v. General Electric Co., 172 F. Supp. 53 
D. C. Mass., Aldrich, J.). 


WHETHER CONTRACTING OUT OF PORTER WORK WAS BONA 
FIDE HELD TO BE A QUESTION FOR THE ARBITRATOR. In re- 
versing, the Court of Appeals held that though the contract did not preclude 
contracting out, “under the circumstances of the case enough has been shown 
in our judgment to create an arbitrable dispute concerning whether, at the 
time in question, these porter-employees were really working for respondent. If 
that was the true fact, and if the independent contractor is merely what is 
known in common parlance as window dressing, the union might be entitled 
to relief. We make no intimation concerning what is the true fact, but hold 
that it is for the arbitrators to determine whether this was a bona fide inde- 
pendent contract.” Otis Elevator Co. v. Carney, 6 N.Y. 2d 358, 189 N.Y.S. 
2d 874 (Van Voorhis, J.). 


DISPUTE OVER CONTRACTING OUT OF MAINTENANCE WORK 
DOES NOT PRESENT AN ARBITRABLE ISSUE WHERE COLLECTIVE 
BARGAINING AGREEMENT RESERVES MANAGEMENT RIGHTS. The 
court said: “The contract before us does not deal with the power of the 
employer to contract with others to perform services previously done by its 
employees. Since this is a matter as to which an employer may, except as 
limited by a specific collective bargaining agreement, act without violating 
tither state or federal law, it remains, so far as relates to this agreement, 
trictly a matter of management.” United Steelworkers of America, AFL-CIO 
. Warrior & Gulf Navigation Co., 269 F. 2d 633 (Fifth Cir., Tuttle, J.). 


EMPLOYER’S REFUSAL TO TRAIN TABULATOR MACHINE SERV- 
I(CEMEN ON THE SOLID STATE COMPUTER WHICH UNION 
(CLAIMS TO BE NEW EQUIPMENT HELD ARBITRABLE UNDER A 
ROAD CLAUSE. The company trained regular servicemen whereas the 
union claimed that the computer belonged to the tabulating department. The 
court said that “the union has established an arbitrable dispute within the 
‘ad terms of the arbitration clause of the agreement. Since the contract 
wovides for arbitration and a refusal to arbitrate is admitted, the relief 
‘ought by the union should be granted. In making this disposition, the court 
Snot motivated by the merits of the controversy and does not express any 
rpinion in connection therewith.” Local 459, Int’l Union of Electrical, Radio 
¥ Machine Workers, AFL-CIO v. Remington Rand, Div. of Sperry Rand 
Corp., 191 N.Y.S. 2d 876 (Loreto, J.). 


205 











THE ARBITRATION JOURNAL 


WHETHER EMPLOYEE WHO ACTS IN THE ROLE OF DISPATCHER 
IN STORAGE AREA IS ENTITLED TO CLASSIFICATION AS GROUP 
LEADER HELD NOT ARBITRABLE. Said the court: “Is it conceivable 
that these parties intended that after they sat down and negotiated an agreed 
upon rate for performing certain duties, after full disclosure and six months 
of observation, they intended to leave open for submission to an arbitrator 
the question of how much more the employee should be paid for performing 
those same duties? No such intention is to be discovered in this contract, and 
no such intention can be written into it by interpretation. The restrictions 
upon arbitrability written in the contract show that the parties clearly in- 
tended that an arbitrator should not have jurisdiction over wages, job classi- 
fications, classification of employees, etc. The court shall honor the expressed 
intention of the parties.” Sunnyvale Westinghouse Salaried Employees Asso- 
ciation v. Westinghouse Electric Corp., 175 F. Supp. 685 (W.D. Pa., Gourley, 
Ch. J.). 


SUBCONTRACTING OF WORK BY EMPLOYER ON ITS PREMISES 
FALLING WITHIN EMPLOYEE JOB CLASSIFICATION IS ARBITRA- 
BLE DESPITE PROVISION IN COLLECTIVE BARGAINING AGREE- 
MENT THAT ALL MATTERS RELATED TO OPERATIONS BY THE 
COMPANY ARE WITHIN EMPLOYER’S JURISDICTION. The court said: 
“In determining whether the grievance presents a problem of interpretation 
or application, it is competent, we think, to consider interpretations placed 
upon like contracts by arbitrators . . . Reference to these decisions discloses 
that in a number of instances the conventional recognition clause, like ours, 
while not specifically excluding subcontracting, has been interpreted to forbid 
it on the grounds that it had the effect of destroying or injuring the union 
as an effective bargaining unit. And, this conclusion was reached without 
contradicting the restrictive management function provisions of the agree- 
ment.” The court also noted that there were cases to the contrary and there- 
fore continued: “But, it is not for us to resolve the contrariety or to choose 
between the courts and the arbitrators. It is enough that the contrariety raises 
a question as to the proper interpretation or application of the contract— 
a function which belongs to the arbitrator.” Local 1912, Int’l Association of 
Machinists v. United States Potash Co., Div. of United States Borax @ 
Chemical Corp., 270 F. 2d 496 (Tenth Cir., Murrah, C. J.). 


DISPUTE OVER WHETHER EMPLOYEES WERE ENTITLED TO SICK 
LEAVE PAYMENTS FROM THE WELFARE FUND HELD NOT TO BE 
ARBITRABLE SINCE IT DOES NOT INVOLVE THE INTERPRETA- 
TION OR APPLICATION OF ANY TERMS OF THE CONTRACT. The 
court said: “The grievances which defendant seeks to have arbitrated do not 
involve the interpretation or application of any express section of the con 
tract. Seemingly, they involve implied obligations under the terms of ‘the 
company’s so-called Welfare Plan,’ which is barely referred to in a section 
of the contract dealing with illness benefits. Although that section spells out 
the Company’s right to deduct from illness benefits monies distributed 
employees under the ‘welfare plan’ there are no special terms in the writing 


206 





itself | 
was nt 
Associ 
ica, D 


DISP' 
VOL\ 
decisic 
would 
emplo 
ing sc 
existir 
chine 


(Thir 


WHE 
VOL" 
The ¢ 
as thi 
new 1 
ticle | 
tions 
conch 
and ¢ 
conte 
funct: 
mach 
new 

cover 
“any 
tions 
dispu 
pute 
Penn 
F. Si 


7 ar FP Cam RF Ea oz - 


= 


Sasa PF Tra 


Ts, 
vid 


@slegse?t?ePrEas 








REVIEW OF COURT DECISIONS 


itself from which arbitrators might determine whether the Company was or 
was not obligated to make such payments.” Pittsburgh Railways Co. v. Amal. 
Association of Street, Electric Railway and Motor Coach Employees of Amer- 
ica, Division 85, 176 F. Supp. 16 (W. D. Pa., Miller, J.). 


DISPUTE OVER “TIME VALUE” IS ARBITRABLE SINCE IT IN- 
VOLVES CONTRACT INTERPRETATION. The court, in confirming a 
decision digested in Arb. J. 1959 p. 102, found that the “question which 
would be presented to the arbitrator is simply whether under the facts, the 
employer is justified in installing a new value for ‘a certain style’ or in do- 
ing so was in violation of . . . the agreement which calls for use of the 
existing time value if there is one.” Int’l Union of Electrical, Radio and Ma- 
chine Workers (ALF-CIO) v. Westinghouse Electric Corp., 268 F. 2d 352 
(Third Cir., McLaughlin, J.). 


WHETHER INTRODUCTION OF NEW SHEETING MACHINE IN- 
VOLVED A NEW PROCESS HELD TO BE AN ARBITRABLE ISSUE. 
The contract called for arbitration of disputes over new machines. However, 
as the court observed, “both parties agree that the sheeting machine is a 
new machine. The Employer contends, however, that [the new machine] ar- 
ticle ‘could never have been intended to cover equipment performing opera- 
tions not theretofore performed at the plant’ and that ‘the only reasonable 
conclusion is that the Arbitrator under this contract is limited to operations 
and equipment of the kind specifically stipulated in the Agreement’. Union 
contends, however, that ‘this machine would perform functions identical to 
functions presently being performed by members of defendant union on other 
machines’ . . . The parties recognized the possibility of the ‘introduction of 
new processes or new machinery’ and consequently inserted a provision to 
cover this contingency.” Since the clause provides for arbitration whenever 
“any controversy arises as to any clause of the Agreement, or alleged viola- 
tions thereof,” the court said: “Arbitration is to be encouraged in labor 
disputes. Where the agreement expresses a ‘broad arbitration policy’, a dis- 
pute should be decided by the arbitrators.” Cuneo Eastern Press, Inc. of 
Pennsylvania v. Bookbinders and Bindery Women’s Union, Local No. 2, 176 
F. Supp. 956 (E.D. Pa., Lord, J.). 


DISPUTE OVER CONTRACTING OUT OF CARPENTRY AND CE- 
MENT WORK IS NOT ARBITRABLE UNDER CLAUSE LIMITING AR- 
BITRATION TO INTERPRETATION OR APPLICATION OF PAST 
PRACTICE “RELATIVE TO WORKING CONDITIONS.” In holding that 
the clause excluded disputes over the coverage of the agreement, the court 
said: “The term ‘relative to working conditions’ has to do with the circum- 
stances and incidents of the work of those who are ‘covered’ by the labor 
contract. The question as to who should perform maintenance and repair 
work relates to coverage rather than to those circumstances and incidents 
of the work of those employees who are already covered by the contract. 
The critical term ‘relative to working conditions’ is subsumptive to that group 
of employees who work for the company and who are covered by the con- 
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tract. In other words, before the term becomes significant with respect to a 
specific company policy or practice it must relate to a group of employees 
who are already covered by the contract.” Independent Petroleum Workers 
of America, Inc. v. Standard Oil Co., 32 LA 943 (Swygert, Ch. J.). 


WHETHER GARMENT MANUFACTURER HAD VIOLATED COLLEC. 
TIVE BARGAINING AGREEMENT BY GRANTING OUTSIDE CON. 
TRACTS WHILE ITS OWN PLANTS WERE PARTLY IDLE HELD TO 
BE QUESTION FOR THE ARBITRATOR. The contract provided that 
there would be no contracting out unless the employer’s factories were first 
supplied with the work. The court said: “It is asserted that the company’s 
factories have been working part time with decreasing personnel while con- 
tracting operations have been accomplished by the company indirectly through 
another in circumstances defeating the spirit and purpose of the agreement. 
We are concerned therefore with actions and occurrences involving perform- 
ance of the contract by the company which respondent contends violate the 
agreement. Matters occurring after contract are for the arbjtrator and this 
includes a question whether the company has purposefully designed its policy 
to divert its manufacturing and contract operations in violation of the spirit 
of the contract and has taken action directly or indirectly to that end.” 
Cluett, Peabody & Co. v. Amalgamated Clothing Workers of America, 17 
Misc. 2d 582, 188 N.Y.S. 2d 695 (Aurelio, J.). 


lll. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


NEW YORK SUPREME COURT HAS JURISDICTION OVER MOTION 
TO COMPEL ARBITRATION OF DISPUTE ARISING OUT OF A 
MARITIME CONTRACT EVEN THOUGH IT COULD NOT ENTER- 
TAIN AN ACTION ON THE CONTRACT, SUCH ACTION BEING EX- 
CLUSIVELY WITHIN THE JURISDICTION OF THE FEDERAL 
COURT. Said the court: “There is a distinction between jurisdiction of an 
action and jurisdiction of a special proceeding; a court may not have juris- 
diction of an action for breach of a maritime contract, and yet have juris- 
diction of a proceeding to enforce arbitration of a dispute arising under 
such a contract; for arbitration is merely a form of procedure whereby dif- 
ferences may be settled . . .; it is a ‘special proceeding’ of which the court 
specified in the contract, or if none be specified (as in the instant case), the 
Supreme Court for the county in which one of the parties resides or is doing 
business, has jurisdiction.” T. J. Stevenson @ Co. v. International Coal Corp., 
185 N.Y.S. 2d 599 (Benvenga, J.). 


WISCONSIN COURT DISMISSES ATTEMPT BY UNION MEMBER TO 
SUE UNION FOR ALLEGED DAMAGES RESULTING FROM REFUSAL 
BY UNION TO INITIATE GRIEVANCE PROCEDURE OVER MEM- 
BER’S DISCHARGE. The court was of the opinion “that the plaintiff, as a 
matter of law, is in an untenable position in that by instituting a cause of 
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action against the defendant union, he is therefore seeking redress against 
himself, and since the law does not permit such a situation, it necessarily 
follows that his complaint does not state a cause of action against the de- 
fendant.” Fray v. Amal. Meat Cutters and Butcher Workmen of North Ameri- 
ca, AFL-CIO, Local Union No. 248, 32 LA 369 (Wisconsin Circuit Court, 
Cannon, J.). 


FEDERAL ARBITRATION ACT HELD NOT APPLICABLE TO EN- 
FORCE ARBITRATION CLAUSE IN (INTERSTATE COMMERCE) 
LEASE AGREEMENT FOR LOUISVILLE, KY., AIRPORT SINCE KEN- 
TUCKY STATE LAW DOES NOT PROVIDE FOR ENFORCEMENT OF 
FUTURE ARBITRATION CLAUSES. Moreover, the court held that “on 
the question as to whether the covenant to submit to arbitration was ultra 
vires the Air Board’s authority, state and federal law governs . . . The con- 
tract in which the agreement to submit to arbitration appears, as well as the 
arbitration provisions themselves, must be valid and enforceable in accordance 
with ordinary contract principles under applicable State and Federal law.” 
American Airlines, Inc. v. Louisville and Jefferson County Air Board, 26% 
F. 2d 811 (Mathes, J.). 


FEDERAL ARBITRATION ACT HELD TO BE EXPRESSION OF FED- 
ERAL SUBSTANTIVE ARBITRATION LAW AND THUS AVAILABLE 
TO ENFORCE ARBITRATION CLAUSE IN INTERSTATE COMMERCE 
CONTRACT DESPITE CLAIM THAT CONTRACT HAD BEEN IN- 
DUCED BY FRAUD. The latter issue was held arbitrable because the arbi- 
tration agreement was separate from other parts of the contract. Robert 
Lawrence Co. v. Devonshire Fabrics, Inc., U. S. Court of Appeals, Second 
Cir., Docket No. 25209, October 28, 1959, Medina, C. J. 


WHERE AN ISSUE OF FACT ARISES AS TO THE MAKING OF A 
CONTRACT TO ARBITRATE, SEC. 1450 N.Y. C.P.A. REQUIRES THAT 
THE COURT OR JUDGE “SHALL PROCEED IMMEDIATELY TO THE 
TRIAL THEREOF” AND NOT AWAIT THE TRIAL OF THE MAIN 
ACTION, SINCE THE AGREEMENT TO ARBITRATE IS NOT ITSELF 
A DEFENSE TO THE ACTION BUT ONLY GROUNDS FOR A STAY. 
Frank Made Sportswear, Inc. v. Charles W. Carvin Co., 17 Misc. 2d 874 
(First Dept.). 


TEXAS COURT REJECTS SUIT FOR SPECIFIC PERFORMANCE OF 
AGREEMENT TO ARBITRATE AS CONTRARY TO COMMON LAW. 
Under a contract providing for a right to purchase equipment of hospital, 
arbitration was sought but was rejected by the hospital. Said the court: 
“Under the common law and well-settled case law of this state, appellant 
could not compel an arbitration under the facts in this case and is relegated 
to a suit for damages for any breach of the arbitration clauses.” Payton v. 
The Hurst Eye, Ear, Nose & Throat Hospital and Clinic, 318 S.W. 2d 726 
(Tex. App., Fanning, J.). 
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MOTION TO COMPEL ARBITRATION UNDER SEC. 1450 N.Y. CIVIL 
PRACTICE ACT IS REMOVABLE TO FEDERAL COURT SINCE IT 
“HAD ALL THE ELEMENTS OF A JUDICIAL CONTROVERSY AND 
IT INITIATED IN A STATE COURT OF GENERAL JURISDICTION.” 
Commonwealth Oil Refining Co. v. Lummus Co., 175 F. Supp. 873 (Ruiz- 
Nazario, J.). 


“THE STAY PROVIDED FOR IN SECTION 1451 [C.P.A.] IS THE Ex. 
CLUSIVE REMEDY FOR A PERSON AGAINST WHOM AN ACTION 
HAS BEEN BROUGHT IN VIOLATION OF THE AGREEMENT TO 
ARBITRATE, AND AN ATTACHMENT WILL NOT BE VACATED ON 
THE GROUND THAT THE ACTION IS SUBJECT TO ARBITRATION.” 
Compania Panamena Maritima San Gerassimo, S.A. v. International Union 
Lines Ltd., 17 Misc. 2d 497, 187 N.Y.S. 2d 449 (Nathan, J.). 


ALTHOUGH ACTION TO ENFORCE AWARD FOR VIOLATION OF 
COLLECTIVE BARGAINING AGREEMENT IS REMOVABLE TO THE 
FEDERAL COURTS UNDER JURISDICTION CREATED BY SECTION 
301la TAFT-HARTLEY ACT, STATE COURT JURISDICTION IS NOT 
PREEMPTED. Said the court: “In holding that this action might have been 
commenced here [in the federal court] . . . , I am not holding that the state 
court was without jurisdiction to proceed if the petition for removal had 
not been filed . . . The jurisdiction conferred by Section 301 upon the fed- 
eral courts is not exclusive. The state courts must, of course, in determining 
the controversy, apply federal law.” Minkoff v. Scranton Frocks, Inc., 172 
F. Supp. 870 (S.D. N.Y., Palmieri, J.). 


WARRANT OF ATTACHMENT GRANTED UPON THE SHOWING 
THAT COURT ACTION WAS COMMENCED DOES NOT FALL WHEN 
ACTION IS STAYED IN FAVOR OF ARBITRATION, SINCE IT CAN 
BE CONTINUED AS SECURITY AGAINST THE COLLECTION OF AN 
AWARD. Said the court: “The agreement to arbitrate in New York sub- 
jected the defendant to the jurisdiction of the court and a warrant to secure 
the collection of any award is as much an enforcement of the award as a 
judgment to be entered upon any award made.” Compania Panamena Mari- 
tima San Gerassimo, S.A. v. International Union Lines, 188 N.Y.S. 2d 708 
(Epstein, J.). 


FORMER EMPLOYEES OF AN INDEPENDENT CONTRACTOR IN 
NEWSPAPER DELIVERY FIELD CANNOT ENFORCE ARBITRATION 
OF GRIEVANCES WHICH AROSE DURING FORMER EMPLOYMENT 
AGAINST ASSOCIATION REPRESENTING THEIR PRESENT EM- 
PLOYER. In so holding the court found that the independent contractor 
belonged to a different trade association and was under a different union 
contract. Publishers’ Association of New York City v. Newspaper and Mail 
Deliverers’ Union of New York and Vicinity, 190 N.Y.S. 2d 159 (Spector, J.). 
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FACT THAT COMPANY IN THE PAST DID NOT REQUIRE STRICT 
ADHERENCE TO PROCEDURAL PROVISIONS OF COLLECTIVE BAR- 
GAINING AGREEMENT FOR PROCESSING GRIEVANCES HELD NOT 
TO CONSTITUTE WAIVER IN ALL CASES. The union alleged that 
“written grievances” had fallen into disuse and that the company had waived 
the first two grievance steps. The court said that it “does not agree with 
the contention that the company intended that the first two procedural steps 
might be by-passed or that the manner of the disposition of other grievances 
in the past, operated as a waiver of the requirement of a written grievance. 
Whatever may have been the manner of disposition of grievances in the past, 
it appears that in this case the company insisted upon adherence to the pro- 
cedural steps to arbitration specified in the agreement.” Local 459, Int’l 
Union of Electrical, Radio and Machine Workers, AFL-CIO v. Remington 
Rand, Division of Sperry Rand Corp., 191 N.Y.S. 2d 880 (Loreto, J.). 


WHERE CONTRACT EXPRESSLY REQUIRES COURT DETERMINA- 
TION WHETHER GRIEVANCE RAISED ARBITRABLE ISSUE, IT IS 
NOT ENOUGH THAT THE UNION MAY CLAIM THAT THE GRIEV- 
ANCE NECESSITATES AN INTERPRETATION OR APPLICATION OF 
THE CONTRACT SINCE THE COURT MUST BE SATISFIED THAT 
THE CLAIM IS WELL FOUNDED. Said the court: “We have recognized 
that arbitration is an important process, worthy of judicial encouragement; 
and therefore that if the arbitration clause of the collective bargaining con- 
tract contains ambiguous language susceptible of two or more interpretations, 
the court should ordinarily lean to one directed toward confiding a wide 
scope of jurisdiction to the arbitrator.” Local 201, Int’?l Union of Electrical, 
Radio and Machine Workers, AFL-CIO v. General Electric Co., 262 F. 2d 
265 (Magruder, Ch. J.). 


“SERVICE BY THE RESPONDENTS OF A ‘CLAIM OVER’ AGAINST 
... THE OWNER OF THE BUILDING, AND THEIR REQUESTS FOR 
ADJOURNMENTS OF THEIR EXAMINATION BEFORE TRIAL PUR- 
SUANT TO APPELLANT’S NOTICE WERE NOT ACTS SO CLEARLY 
INCONSISTENT WITH THEIR PRESENT CLAIM TO THE RIGHT TO 
ARBITRATION AS TO CONSTITUTE A WAIVER THEREOF.” Kalin 
Contracting Co. v. Picram Construction Corp., 8 App. Div. 2d 637, 185 N.Y.S. 
2d 950 (Second Dept.). 


UNION HELD NOT TO HAVE BEEN IN DEFAULT FOR FAILURE 
TO PROCEED TO ARBITRATION SINCE ISSUE OF ALLEGED VIO- 
LATION OF THE NO-STRIKE CLAUSE REQUIRED THAT THE COM- 
PANY INITIATE THE PROCEEDINGS. The court said: “It is the plain- 
tiff Company, the party aggrieved by the strike or work stoppage, which 
should have instigated the grievance procedure steps terminating in arbitra- 
tion. Had the Company done so, and had the Union refused to participate 
in such arbitration, the Union would have been in default . . . But no such 
arbitration application was made by the Company either on that issue or on 
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the present issue. The first arbitration application was made by the Union 
and as to this present issue concerning the Union’s alleged violation of the 
no-strike clause. With this arbitration the Company refuses to proceed. Thus 
the Company, not the Union, is in default on this arbitration.” Tenney En- 
gineering, Inc. v. United Electrical, Radio & Machine Workers of America 
(UE), Local 437, 174 F. Supp. 878 (D.C. N.J., Hartshorne, J.). 


FEDERAL CIRCUIT COURT OF APPEALS REFUSES TO GRANT 
STAY OF ARBITRATION PROCEEDINGS ORDERED BY DISTRICT 
COURT DESPITE APPEAL TAKEN FROM THAT ORDER. Although 
the court conceded that it had the power to grant such an injunction, never- 
theless it did not feel that Mesabi had made out a proper case. The court 
said: “It is our opinion that [Mesabi] has failed to show that compliance 
with the orders appealed from, during the pendency of the appeals, will sub- 
stantially, if at all, prejudice it, should the orders appealed from be reversed 
and the case be remanded for further proceedings.” Mesabi Iron Co. v. Re- 
serve Mining Co., 268 F. 2d 782 (Eighth Cir.). 


IV. THE ARBITRATOR 


FAILURE TO APPOINT ARBITRATOR WITHIN THE THIRTY DAYS 
SET BY CONTRACT HELD TO BE CONSENT TO EX PARTE AWARD 
WHERE CONTRACT ALSO PROVIDES THAT UPON SUCH FAILURE 
TO APPOINT “THE ARBITRATOR REQUESTED BY THE PARTY 
REQUESTING ARBITRATION SHALL HAVE THE RIGHT TO PRO- 
CEED INDEPENDENTLY TO MAKE A DETERMINATION.” In deny- 
ing the plaintiff’s petition to set aside the award and order a new arbitration, 
the court said: “It seems obvious that the plaintiff, being itself in default 
by its failure to appoint an arbitrator within thirty days after demand there- 
for by defendants, is not a ‘party aggrieved by the alleged failure, neglect, or 
refusal of another to arbitrate under a written agreement for arbitration’ 
within the meaning of Title 9 USCA section 4 . . . Moreover, the remedy af- 
forded by this section is permissive, and there is no occasion for application 
of the section where, as here, the agreements permit the arbitration to pro- 
ceed ex parte [citing Standard Magnesiur: v. Fuchs, 251 F. 2d 455].” Texas 
Eastern Transmission Corp. v. R. L. Barnard, 177 F. Supp. 123 (E.D. Ken- 
tucky, Lexington, Ford, Ch. J.). 


MARYLAND COURT HOLDS THAT ACCOUNTANT APPOINTED AS 
UMPIRE IN DISPUTE OVER COST OF CONSTRUCTION WORK 
DID NOT DELEGATE HIS DUTIES DESPITE FACT THAT HE HAD 
MEMBERS OF HIS ACCOUNTING FIRM DO A GREAT VARIETY OF 
“LEG-WORK” IN THE CASE. The court found that the accountant guided 
his employee and personally made all decisions. It also found that the parties 
were aware of the way in which the accountant handled the case and did 
not object. In rejecting the contention of delegation of duties, the court 
said: “If the liberal assumption be made that [the accountant] and not his 
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firm was intended as umpire, it is apparent that [the accountant] gave to the 
fullest his individual and personal attention and that although he was aided 
by his employee in procuring the facts, figures, data and verifications, all 
pertinent and essential judgments, tentative and final, were his. There was 
no improper delegation.” Litman v. Holtzman, 149 A. 2d 385 (Court of 
Appeals of Maryland, Hammond, J.). 


AWARD DIRECTING ESTABLISHMENT OF STOCK OPTION PLAN 
AND PROVIDING FOR MANDATORY SALE AT A FIXED VALUE 
WAS UPHELD BECAUSE AAA RULE 42 PERMITS ARBITRATOR TO 
DIRECT ANY RELIEF HE THINKS JUST AND EQUITABLE. The court 
said: “It has been held that where, as here, the arbitration clause is suffi- 
ciently broad, equitable relief is proper and may be granted by the arbitra- 
tors even though such relief would not be proper if the controversies be- 
tween the parties were being determined by a court rather than by arbitra- 
tion.” Application of Astey, 189 N.Y.S. 2d 2 (Brennan, J.). 


WHERE UNION AND ASSOCIATION REPRESENTATIVES ON A 
JOINT COMMITTEE WERE EVENLY DIVIDED AS TO WHETHER 
THE LATTER HAD AN INTEREST IN A CERTAIN GRIEVANCE, A 
NEUTRAL MEMBER HAD TO BE NAMED IN ACCORDANCE WITH 
THE CONTRACT, despite the union’s contention that the deadlock meant 
there was no jurisdiction. The Appellate Division held that “a fifth member 
must be selected and, of course, since the enlarged committee is still the 
same committee, it will continue to have jurisdiction to determine whether 
the association’s claim of interest is valid.” Publishers’ Association of New 
York v. New York Stereotypers’ Union Number One, 9 App. Div. 2d 110, 
192 N.Y.S. 2d 18. 


“THE MERE FACT THAT COUNSEL FOR DEFENDANTS IS ALSO 
COUNSEL FOR A BANK OF WHICH THE ARBITRATOR IS AN OF- 
FICER AND EMPLOYEE DOES NOT ESTABLISH ‘EVIDENT PARTI- 
ALITY’ ON THE PART OF THE ARBITRATOR WITHIN THE MEAN- 
ING OF THE [FEDERAL ARBITRATION] ACT. SOMETHING MORE 
THAN SUCH A VAGUE AND RATHER REMOTE RELATIONSHIP IS 
NEEDED IF THE LOSING PARTY SEEKS TO VACATE AN AWARD.” 
Texas Eastern Transmission Corp. v. R. L. Barnard, 177 F. Supp. 123 (E.D. 
Kentucky, Lexington, Ford, Ch. J.). 


CALIFORNIA COURT HOLDS THAT UNDER AAA RULES THE AR- 
BITRATORS HAVE DISCRETION IN REFUSING TO GRANT SUB- 
POENA DUCES TECUM. In considering the fact that appellant had de- 
layed until near the end of the hearing and had made an oral request for 
a great variety of documents, the court said: “The request may not have 
been an afterthought, but it does not appear why application for the docu- 
ments was not made by affidavit in the usual course and form; in that 
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event, it would not have been open to respondent’s criticism of being too 
broad in character and lacking in a sufficiently clear showing as to its ma- 
teriality.” Atlas Floor Covering v. Crescent House & Garden, Inc., 333 P. 
2d 194 (Lillie, J.). 


AN ARBITRATOR “CANNOT BE COMPELLED TO GIVE THE REA. 
SON FOR HIS DECISION.” Larka v. Matson, N.Y.L.J., Dec. 1, 1959, p. 
12 (Klein, J.). 


V. THE PROCEEDINGS 


REFUSAL OF ARBITRATORS TO ADMIT A LINE OF QUESTIONING 
HELD NOT SUFFICIENT PER SE TO CONSTITUTE MISCONDUCT. 
Holding that in the absence of a written record of the hearing and the absence 
of convincing evidence of misconduct, the presumption is that the arbitrators 
did their duty, the court said: “Here there was, at most, an alleged erroneous 
ruling with reference to a line of questions sought to be propounded of a 
witness. Under such circumstances, unless it is ‘plainly established’ that the 
arbitrators were guilty of ‘perverse misconstruction or positive misconduct, 
their award cannot be set aside for mere errors of judgment either as to the law 
or as to the facts.” Colasante v. Bridgehampton Road Races Corp., 16 Misc. 
2d 923, 185 N.Y.S. 2d 203 (Shapiro, J.). 


COURT HOLDS THAT THE RULES OF THE NATIONAL CANNERS 
ASSOCIATION REQUIRE ARBITRATION TO TAKE PLACE IN THE 
PLACE NEAREST THE LOCATION OF THE GOODS. The court went 
on to observe that in the instant case arbitration had been invoked with re- 
spect to some goods in New Jersey and that the question of proper location 
“would seem to be entirely for the arbitrators.” Flotill Products Incorporated 
v. Buitoni Foods Corp., 191 N.Y.S. 2d 199 (Saypol, J.). 


ARBITRATORS’ REFUSAL TO HEAR EVIDENCE WHICH WOULD 
ONLY HAVE BEEN “CUMULATIVE” ISSUES DOES NOT CONSTI- 
TUTE MISCONDUCT. The court, finding that direct testimony had been 
received, said: “Any additional proffered testimony would have been cumu- 
lative. Had this been a judicial proceeding the rejection of such testimony 
would have been within the court’s inherent discretionary powers. Also, ap- 
pellants’ theory of admissibility, for which no California authority is cited, 
overlooks the fact that in arbitration proceedings an award may be predicated 
on ‘broad principles of justice and equity’ (Sapp v. Barenfeld, 34 Cal. 2d at 
page 523).” Atlas Floor Covering v. Crescent House & Garden, Inc., 333 
P. 2d 194 (Lillie, J.). 


WHERE DATE OF ALLEGED RESCISSION OF CONSTRUCTION CON- 
TRACT IS OF THE ESSENCE, THE ARBITRATORS PROPERLY RE- 
FUSED TO ADMIT TESTIMONY OF AN INSPECTION OF CON- 
STRUCTION SITE WHEN WITNESSES COULD NOT FIX THE DATES 
WHEN ALLEGED INSPECTION WAS MADE. The court said: “The ar 
bitrators properly excluded such proffered testimony because the rights of 


214 








dun¢ 
burg: 
Mote 
Pa. 





a.m 












REVIEW OF COURT DECISIONS 


rescinding parties are controlled by the conditions which existed when the 
rescission was made, and are fixed and determined by rescission.” Atlas Floor 
Covering v. Crescent House & Garden, Inc., 33 P. 2d 194 (Lillie, J.). 


ACCOUNTANTS CALLED ON TO DETERMINE THE COST OF A 
CONSTRUCTION JOB ACCORDING TO ACCOUNTING PRINCIPLES 
HELD BY MARYLAND COURT TO BE APPRAISERS, RATHER THAN 
ARBITRATORS, AND THEREFORE NOT REQUIRED TO OBSERVE 
ARBITRATION RULES RELEVANT TO ADVERSARY PROCEEDINGS. 
The court said: “It is generally held, particularly in the more recent cases, 
that where the submission to others is for the determination of prices, values, 
quantities, qualities or the verification of the performance of a construction 
or engineering contract, the agreement is likely to partake of the character 
of, and be governed by the rules as to an appraisal. We think it clear from 
their agreement that [the parties] did not intend their respective accountants 
or the umpire to hold adversary hearings; nor did they contemplate that it 
would be improper for their [accountant] or his agents to ascertain facts or 
receive information from one side without the presence or knowledge of the 
other, or privately from outsiders.” Litman v. Holtzman, 149 A. 2d 385 
(Court of Appeals of Maryland, Hammond, J.). 


NEW YORK COURT SUGGESTS THAT “IT IS DOUBTFUL THAT 
THE MERE ENTERING OF A GENERAL APPEARANCE BY A DE- 
FENDANT AND THE POSTING OF A BOND TO SECURE THE PAY- 
MENT OF ANY JUDGMENT WHICH MIGHT BE RECOVERED WOULD 
CONSTITUTE SUCH A WAIVER [OF THE RIGHT TO ARBITRATE] 
—PARTICULARLY WHEN THE SERVING OF AN ANSWER AND THE 
MAKING OF A MOTION TO DISMISS A COMPLAINT DOES NOT.” 
Terminal Auxiliar Maritima, S.A. v. Winkler Credit Corp., 6 N.Y. 2d 294, 
189 N.Y.S. 2d 655 (Fuld, J.). 


RESOLUTION OF PRIOR GRIEVANCE IS NOT RES JUDICATA WITH 
RESPECT TO SAME FACTS WHICH CONSTITUTE NEW GRIEV- 
ANCES FOR DIFFERENT EMPLOYEES DESPITE FACT THAT UNION 
AND EMPLOYER WERE BOTH PARTIES TO THE EARLIER PRO- 
CEEDING. The court said that it is not “foreclosed from examination of 
the present controversy by reason of a collateral estoppel stemming from 
resolution of the [prior] grievance. Forfeiture of [that] grievance by virtue 
of the 1954 contract had the same effect as an award in arbitration or of 
a judgment in an action . . . and there was, of course, the judgment of the 
state court holding the dispute arbitrable. However, although the parties 
are here the same, the cause is different. Where a second action between 
the same parties is upon a different cause or demand, res judicata, strictly, 
does not apply and the rule of collateral estoppel operates to relieve of re- 
dundant litigation only of the identical question previously involved.” Pitts- 
burgh Railways Co. v. Amal. Association of Street, Electric Railway and 
Motor Coach Employees of America, Division 85, 176 F. Supp. 16 (W. D. 
Pa., Miller, J.). 
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ARBITRATORS’ REFUSAL TO HEAR EVIDENCE OF PRIOR NEGO. 
TIATIONS IN CONTRACT CASE DOES NOT CONSTITUTE MISCON. 
DUCT. Said the court: “We are of the opinion that the arbitrators quite 
properly excluded evidence of the prior negotiations of the parties. A fair 
reading of the letter-contract discloses no ambiguity, and the defendant’s offer 
of proof did not show that the parties had a prior contract to form a cor- 
poration. The offer of proof, viewed most favorably in defendant’s behalf, 
merely shows conversations relative to a possible agreement to agree in the 
future.” Hyatt v. Eckel Value Co., 336 P. 2d 551 (Cal. App. Second Dist., 
Fox, J.). 


CONTRACTOR’S FAILURE TO MAKE WRITTEN DEMAND FOR AR- 
BITRATION UNDER COLLECTIVE BARGAINING AGREEMENT 
WHICH CONTAINED A NO-STRIKE CLAUSE PENDING UTILIZA- 
TION OF GRIEVANCE MACHINERY, HELD ADMISSIBLE BY UNION 
EVEN BEFORE APPEAL BY UNION IN CONTRACTOR’S ACTION 
FOR BREACH OF CONTRACT. International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, Local 839 v. Morrison- 
Knudsen Co., 270 F. 2d 530 (Hamlin, J.). 


UNDER CALIFORNIA LAW COSTS ON A MOTION TO CONFIRM AN 
AWARD MUST BE GIVEN TO THE DEFENDANT UPON A JUDG- 
MENT IN HIS FAVOR IN THE ABSENCE OF A CONTRACT PROVI- 
SION SINCE ARBITRATION PROCEEDINGS ARE “SPECIAL PRO- 
CEEDINGS” AND STATUTE MAKES COSTS IN SUCH PROCEEDINGS 
MANDATORY. San Diego Tavern and Restaurant Association, Inc. v. Local 
Joint Executive Board of San Diego, 33 LA 330 (Cal. App. 4th Dist., Shep- 
ard, J.). 


Vi. THE AWARD 


AWARD CONFIRMED DESPITE FACT THAT ARBITRATORS RE- 
JECTED OFFER OF PROOF AS TO HOW SAMPLES OF COMMODITY 
IN DISPUTE WERE TAKEN, SINCE COMMODITY ITSELF HAD BEEN 
SHIPPED TO OTHER PERSONS BEFORE ARBITRATION COM- 
MENCED. The petitioner claimed that the arbitrators were guilty of mis- 
conduct in not permitting the evidence to be presented. The court said: “The 
fact that the shipment was no longer available for sampling is immaterial if 
a proper sampling had been made. It seems clear from the submission, how- 
ever, that the respondent refused to agree with the petitioner upon a pro- 
posed sampling; that it failed to identify the sampling produced as coming 
from the shipment; that one of the arbitrators wished to inquire and to look 
into the sampling, but the two remaining arbitrators refused, and that no 
steps whatsoever were taken in conformity with the quoted rule. But it is 
also clear that no such steps in the circumstances could actually have been 
taken. This does not vitiate the award of the arbitrators. The arbitrators acted 
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within the reasonable scope of their authority and their determination should 
not be disturbed.” T. M. Duche & Sons, Inc. v. Juan Cochs Borras, S.A., 17 
Misc. 2d 185 (Epstein, J.). 


COURT VACATES AWARD WHICH CANCELLED OLD POLICY AND 
ORDERED ISSUANCE OF NEW POLICY ON DIFFERENT TERMS, 
HOLDING IT TO BE BEYOND SCOPE OF ARBITRATION CLAUSE 
WHICH PROVIDED FOR ARBITRATION IN THE EVENT OF ANY 
“DISAGREEMENT . . . WITH RESPECT TO BENEFITS.” The court 
said: “The arbitrators had no power under the agreement or the submission 
to rescind or reform the contract of the parties. Furthermore, if it be said 
contrariwise, that the arbitrators under the submission had the power to 
rescind the contract, striking it down would carry with it the provision for 
arbitration and the underlying basis for that procedure.” Kessler v. National 
Casualty Co., 15 Misc. 2d 102, 185 N.Y.S. 2d 437 (Saypol, J.). 


CROSS MOTION TO VACATE MADE MORE THAN THREE MONTHS 
AFTER AWARD WAS FILED HELD TIMELY UNDER EXCEPTION 
IN SEC. 1463 C.P.A. (covering the grounds to vacate contained in sec. 1462 
C.P.A.). Grayson-Robinson Stores, Inc. v. Iris Construction Corp., 7 A.D. 
2d 367, 183 N.Y.S. 2d 695 (1st Dept.). 


DECISION OF ARCHITECT HELD NOT TO BE FINAL AWARD. ITS 
CONFIRMATION DENIED SINCE THE CONSTRUCTION CONTRACT 
PROVIDED FOR AN APPEAL FROM THAT DETERMINATION BE- 
FORE A TRIPARTITE ARBITRATION BOARD. Kandler v. O’Connor, 
187 N.Y.S. 2d 702 (Scileppi, J.). 


WHERE AWARD ORDERING DISSOLUTION OF PARTNERSHIP AND 
SETTING FORTH METHOD OF DISSOLUTION IS FINAL AND DEF- 
INITE THERE IS NO NEED FOR THE COURT TO APPOINT A REF- 
EREE TO “TAKE AND STATE THE ACCOUNT.” But the court further 
held that this dispute, incident to compliance with the award, “may properly 
be the subject of further arbitration.” Koppell v. Davis, 8 App. Div. 2d 612, 
184 N.Y.S. 2d 928 (First Dept.). However, a subsequent arbitration regarding 
re-deposits into the partnership account was stayed since the demand “is not 
a dispute incident to compliance with the award and does not state an arbi- 
trable controversy.” Koppell v. Davis, N.Y.L.J., August 19, 1959, p. 3 (Amster- 
dam, J.). 


ARCHITECT’S AWARD ON DISPUTE OVER VALUE OF EXTRA 
WORK HELD NOT FINAL AND BINDING, when, under the terms of 
the contract, the decision of the architect may be appealed to a three-man 
board and when the decision of any two arbitrators shall be final and 
binding. The making of the contract can therefore be put in issue on a mo- 
tion to confirm when ten-day notice under sec. 1458(2) N.Y. C.P.A. was 
not filed and respondent did not participate in arbitration before the archi- 
tect. Kandler v. O’Connor, 18 Misc. 2d 109 (Scileppi, J.). 
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AWARD IN FAVOR OF INSURED HELD NOT SUBJECT TO CONFIR. 
MATION SINCE POLICY PROVIDED ONLY FOR FIXING THE 
AMOUNT OF DAMAGES BY APPRAISAL. The court said: “No clause 
providing for the disposition by arbitration of the entire controversy between 
Cosmopolitan and the insured is contained in the endorsement, pursuant to 
which Cosmopolitan assumed liability to the insured under the terms there- 
of . . . The appraisal clause in the endorsement . . . , was merely to de- 
termine the amount of damage and does not constitute a submission to arbi- 
trate the entire controversy between the parties upon which judgment may 
be entered after judicial confirmation of the arbitration awards.” The in- 
sured had therefore to institute a plenary action to recover the amount of 
damages fixed by the appraisers. Schiller v. Cosmopolitan Mutual Casualty 
Co. of New York, 191 N.Y.S. 2d 852 (Margett, J.). 


A MERE ERROR OF LAW DOES NOT PER SE REQUIRE THAT AN 
AWARD BE SET ASIDE. Said the court: “Of course, arbitrators are bound 
to act within the limits imposed by the arbitration agreement, but if they 
do so the merits of their awards are not open to court review; they are not 
required to make findings, or give reasons for their conclusion, and faulty 
reasoning if disclosed does not vitiate [the award].” Harris v. R. C. Havenar, 
337 P. 2d 832 (Cal. App. Second Dist., Ashburn, J.). 


AWARD SUSTAINING UNION’S CLAIM THAT FORMER SUPERVIS- 
ORY EMPLOYEES DEMOTED TO RANK AND FILE JOBS DURING 
REDUCTION IN FORCE ACCRUED NO SENIORITY WHILE IN SU- 
PERVISORY POSITIONS IS NOT BINDING ON DEMOTED SUPER- 
VISORS TO WHOM NO NOTICE OF PROCEEDINGS OR CHANCE 
TO BE HEARD HAD BEEN GIVEN. Clark v. Hein-Werner Corp., 28 US. 
Law Week 2228, Wisconsin Supreme Court, November 3, 1959. 


FEDERAL DISTRICT COURT UPHOLDS AWARD COVERING UN- 
PAID WAGES PAYABLE TO CERTAIN EMPLOYEES DESPITE THE 
COMPANY’S ASSERTION THAT THE GRIEVANCE PROCEDURE IN 
THE COLLECTIVE BARGAINING AGREEMENT DOES NOT COVER 
MONEY AWARDS. The court found that the Lincoln Mills case (353 U.S. 
448) “beat a retreat” from the line of cases relied on by the company to 
the effect that the union could not sue to recover for unpaid wages owed 
to individual employees. The court further held that under Section 301 of 
the Taft-Hartley Act it has the power to enforce awards, in conformity with 
the Kornman case, digested in Arb. J. 1959 p. 111, the Cone Mills case, ibid. 
160, and the Enterprise Wheel & Car case, ibid. 159. In remarking on the 
necessity for looking at the union contract with a broad perspective, the 
court said: “The arbitration machinery set up in the contract is what the 
parties agreed to, presumably because it was best suited for the purpose in- 
tended. It is a comprehensive, fair and final method for settlement of dis- 
putes, binding on both parties.” Local 130, Int’l Brotherhood of Electrical 
Workers, AFL-CIO v. Mississippi Valley Electric Co., 175 F. Supp. 312 (E.D. 
Louisiana, Skelly Wright, J.). 
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FAILURE OF AWARD TO DESIGNATE THE COUNTY WHERE 
AWARD WAS MADE HELD TO BE FATAL MISTAKE UNDER OHIO 
LAW. The court held that all requirements of Revised Code, Sec. 2711.08 
must be met for an award to be valid. Its attitude was stated as follows: 
“If the holding to the court appears harsh, it should be remembered that 
this Court can not foist jurisdiction upon itself. Failure to comply with all 
conditions precedent to the vesting of jurisdiction results in a lack of juris- 
diction and all proceedings rendered thereunder are void ‘ab initio’.” Ockrant 
v. Railway Supply & Manufacturing Co., 160 N.E. 2d 435 (Court of Com- 
mon Pleas of Ohio, Hamilton County, Leis, J.). 


AWARD WHICH REINSTATED EMPLOYEE DISCHARGED FOR AL- 
LEGED INSUBORDINATION WAS MODIFIED TO EXCLUDE PROVI- 
SION THAT “UPON HIS RETURN TO WORK HE WILL RESIGN HIS 
POSITION AS SHOP STEWARD AND WILL NOT ACT IN ANY CA- 
PACITY AS A UNION REPRESENTATIVE IN THE PLANT FOR A 
PERIOD OF ONE YEAR.” The court held that such a direction was beyond 
the arbitrator’s authority. Arterberry, of District Lodge No. 120, Interna- 
tional Association of Machinists, AFL-CIO v. Lockheed Aircraft Service, Inc., 
33 LA 292 (Cal. Superior Ct., San Bernardino County, Mitchell, J.). 


AWARD WHICH GRANTED STRAIGHT TIME TO ALL EMPLOYEES 
BECAUSE OF “HOLIDAY LOCKOUT” HELD VALID SINCE THE 
TERM “ALL EMPLOYEES” MEANT ONLY THOSE EMPLOYEES REP- 
RESENTED BY THE UNION WHICH BROUGHT THE GRIEVANCE. 
The court said: “Complaint is made by appellant that the award purports 
on its face to extend beyond the scope of the arbitration agreement in that 
it awards straight time pay for time lost by ‘all employees’ and construes 
this to include employees of appellant not represented by respondent. With 
this contention we cannot agree. The term ‘all employees’ as thus used in 
the award was clearly intended to cover ‘all employees’ whose lost time was a 
subject of the arbitration, and not all employees of appellant regardless of 
their being within the purview of the arbitration agreement. Employees cov- 
ered by the award are those for whom respondent is the sole bargaining 
agent.” Ryan Aeronautical Co. v. Int’l Union, United Automobile, Aircraft 
and Agricultural Implement Workers of America, Local 506, 33 LA 154 
(Cal. App. Fourth Cir., Shepard, J.). 


UNDER CONNECTICUT LAW COSTS MAY NOT BE TAXED IN 
FAVOR OF EMPLOYER AND AGAINST UNION ON AN ORDER VA- 
CATING AN AWARD SINCE IT IS PART OF A SPECIAL PROCEED- 
ING AND THERE IS NO STATUTORY. PROVISION AUTHORIZING 
COSTS IN SUCH A CASE. Bridgeport Gas Co. v. Dist. 50, United Mine 
Workers of America, 33 LA 273 (Connecticut Superior Court, Fairfield 
County, Pastore, J.). 
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residue of an estate, state the fact.) 


Note: All contributions to AAA by gift or membership enrollment are tax 
exempt. 
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